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[Filed Jan. 6, 1958] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


WIBC, INC., 


~~ ew 


Appellant, 
v. 
FEDERAL COMMUNICATIONS COMMISSION 
Appellee, | 
CROSLEY BROADCASTING CORPORATION, 
Intervenor. | 


PREHEARING STIPULATION : 
Counsel for the parties in the above-captioned cases agree and 
stipulate as follows: 
i. | 
In the opinion of Appellant, the issues set forth in Attachment A 


hereto are presented by these cases. 


I. Y. 
_ In the opinion of Appellee and that of Intervenor, the: issues set f 
forth in Attachment B are presented by these cases. ‘ 
III. Q 
It is agreed and understood that the parties do not concede the 
correctness of any legal or factual premises implicit in the formulation’ 
of the issues in these cases. i 
IV. | 
It is further agreed that the following procedure shall aie as 
filing of briefs and the Joint Appendix in these cases. | | 
1. The preparation and filing of the Joint Appendix shall be 
siete as hereinafter provided, until the printed briefs of the 
™ ghall have been served and filed. | f 
3, 1958;Mthe Appelt sat. serve and 
file its multilithed or printed brief. 





3. On or before May 5, 1958, the Appellee and Intervenor shall 


serve and file their multilithed or printed briefs. 


4. On or before May 20, 1958, the Appellant shall serve and 


file its multilithed or printed Reply Brief, if any. 
5. The Joint Appendix shall be printed or multilithed and served 
and filed on or before May 29, 1958. It shall be kept as brief as possible 


and its pages shall be individually numbered, but the portions of the 
printed record therein shall also state the pages of the record wherein 





this material may be found. Unless otherwise determined by the parties, 


no parts of the Notices of Appeals in these cases shall be printed in the 
Joint Appendix, but this prehearing stipulation shall be included. 
6. All references in the briefs shall be to the page numbers of 


the record which was filed with the Clerk of this Court. 
Respectfully submitted, 


Of Counsel 

for WIBC, Inc. 
Harry T. Ice, Esquire 
Alan T. Nolan, Esquire 
Ross, McCord, Ice & Miller 
Consolidated Building 
Indianapolis, Indiana 
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Appellant 
By 
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FEDERAL COMMUNICATIONS 
COMMISSION 
Appellee 
By 
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By 
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ATTACHMENT A 


STATEMENT OF WIEC, INC. WITH RESPECT | 
TO THE QUESTIONS PRESENTED | 


In the opinion of Appellant, WIBC, Inc., the matters , Deeaeaton 
by these two appeals raise the following questions: — 

1. Whether WIBC, Inc. was denied a full and fair hearing by 
reason of the participation in the decisions of a Commissioner who 
formerly represented, in a professional capacity, one of the parties in 
the proceeding and whose vote was determinative of the case. 

2. Whether the Federal Communications Commission erred in 
refusing WIBC, Inc. the right to reargument in this case before a Com- 
missioner who was not on the Commission at the time of oral argument 
but whose vote was determinative of the case and whether such action 
was in violation of the Commission's policies and prior decisions. 

3. Whether the Federal Communications Commission erred and 
denied WIBC, Inc. a full and fair hearing in light of the fact that two of 
the Commissioners who participated in the decisions and subsequent : 
orders denying requests for reconsideration, rehearing, reargument, af 
other relief, were not Commissioners at the time of oral argument on ex! 
ceptions to the Initial Decision. | ! f 

4. Whether the Federal Communications Commission erred, and 
abused its discretion in refusing reargument to WIBC, Inc. ; i in the ctr-! 
cumstances of this case. These circumstances include: ! 


(a) The manner and extent of the participation in the g 
proceedings of two Commissioners who were not ¢ 
members of the Commission at the time of the 4 
oral argument or at other times during the course - 
of the proceeding; f 


(b) The manner in which the relief requested of the f 
Commission in the petitions for reconsideration f 
and rehearing, and other requests, was ruled on é 
as a result of the status of said two Commissioners; pad 


“omc The.gramiot thé Spplichtionsf Crosf€y-Broadcasting 
Corporation for authority to modify the construction 
permit for Station WLWI, in the light of Section 
319(a) of the Communications Act of 1934, as anuended. 














ATTACHMENT A 
Page Two 4 
5. Whether the Federal Communications Commission erred and “ 


arbitrarily, capriciously and erroneously disregarded past administrative : 
and judicial precedent in considering the factor of diversification of 
ownership of the means of mass communication as to Crosley Broadcast- 
ing Corporation in the following respects: 


(a) Whether the Federal Communications Commission 
failed properly to consider and evaluate the public ‘: 
interest aspects of the regional television broadcast 
network owned and operated by Crosley Broadcasting 
Corporation; 


(b) Whether the Federal Communications Commission 
failed properly to consider and evaluate the public 
interest aspects, the overlap of television service 
contours of the several broadcast stations and the 
standard broadcast station owned by Crosley Broad- 
casting Corporation, and the effect of identical pro- 
gramming to large populations from said television 
broadcast stations during substantial hours of each 
broadcast week; 


(c) Whether the Federal Communications Commission 

. failed properly to consider and evaluate the aggregate 
¥ effects of the ownership and operation by Crosley 
Broadcasting Corporation of four television broadcast 
stations and a clear channel broadcast station in a 
relatively concentrated area in the Southeastern Ohio- } 
Central Indiana area of the United States. ; 





x 4g 


TO pe 


ATTACHMENT Bi 


. STATEMENT OF APPELLEE, FEDERAL COMMUNICATIONS 
COMMISSION, AND INTERVENOR, CROSLEY BROAD- 
CASTING CORPORATION, WITH RESPECT TO THE ! 
\ QUESTIONS PRESENTED ¢ 


In the opinion of Appellee, Federal Communications Commigsion, 


and that of Intervenor, eoveley dcasting Corporation thesmatters 
presented raise the following 4 questions: 


1. Whether, in the circumstances of this case, it was 
error to deny appellant's April 4, 1957 request for 
reargument on the Commission's March 6, 1957 
decision and order. ay 


. a AA et 
* ome a a es io 





. | 


2. Whether, in its basic decision and order of March 6, 
1957, which granted intervenor's application and 
denied that of appellant, the Commission correctly 
applied the standard established by Section 309 of 
the Communications Act to the facts of record. | 


3. Whether Case No. 14,231 can present any question 
bearing on the validity of the decision of March 8, 
1957. 


4. Whether the Commission erred in its — actions 
of October 25, 1957, denying appellant's last petitions 
for reconsideration, reargument, and other relief, and 

/ granting intervenor's application for modification of 
* construction permit. 








[ Filed Jan. 6, 1958] JANUARY TERM, 1958. 





Before: Edgerton, Chief Judge, in Chambers. 
PREHEARING ORDER | 
Counsel for the parties in the above-entitled cases having sub- ff 

mitted their prehearing stipulation dated December 27, 1957, and the : 
stipulation having been considered, the stipulation of the parties is rd 





4 hereby approved, and it is ! fi 
4 - ORDERED that the parties proceed according to the stipulation f 
\ and that this order and the stipulation dated December 27, 1957, be y 
; printed in the joint appendix. : 


a Dated: January 6, 1958 i 
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[ Filed 9-30-57] 

ORAL ARGUMENT | 

BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 
Friday, May 25, 1956 


In the Matter of: 


INDIANA POLIS BROADCASTING, INC., * Docket No. 8906 
INDIANAPOLIS, INDIANA 


WIBC, INC. , : Docket No. 8908 
INDIANAPOLIS, INDIANA : , 


MID-WEST T.V. CORPORATION * Docket No. 10947 
INDIANAPOLIS, INDIANA 


CROSLEY BROADCASTING CORPORATION : Docket No. 10948 
INDIANAPOLIS, INDIANA , 


For construction permit for 
new television station. | 


The above-entitled matter came on for oral argument before the 
Commission en banc, at 10:00 o'clock a.m. , in Room 6121, New Post 
Office Building, Honorable GEORGE C. McCONNAUGHEY, Chairman 
of the Commission, presiding. 

BEFORE: 

GEORGE C. McCONNAUGHEY, Chairman 
ROSEL H. HYDE, Commissioner 

JOHN C. DOERFER, Commissioner 
ROBERT T. BARTLEY, Commissioner 
RICHARD A. MACK, Commissioner 
ROBERT E. LEE, Commissioner 


[3740 am a 
~ “~~ pROCEEDINGS 77 


The Chairman: The Commission will hear argument in Docket 
No. 8906, Indianapolis Broadcasting, Inc.; Docket No. 8908, WIBC, Inc.; 





hy 


[3741] 
. ! 


Docket No. 10947, Mid-West T.V. Corporation; and Docket No. 10948, 
Crosley Broadcasting Corporation. 

Each of these applicants has applied for permit to construct a 
television station on Channel 13, Indianapolis, Indiana. : 

The Hearing Examiner's Initial Decision would grant the appli- 
cation of Mid-West T.V. Corporation. 

Exceptions to the Initial Decision were filed by all four parties 
and the Broadcast Bureau, and oral argument was requested. 

In accordance with the usual practice, we will hear oral argu- 
ment from counsel in the following order: Indianapolis Broadcasting, ' 
Inc. , WIBC, Inc. , Crosley Broadcasting Corporation, Boga f 
Bureau, and Mid-West T.V. Corporation. f 

Each of the parties will be permitted thirty minutes for the , 
presentation of argument. Should counsel for Indianapolis Broadcasting, f 

, WIBC, Inc., and Crosley Broadcasting Corporation wish toreserve < 

part of their time for rebuttal, they should so state at the opening of their ¥ 
argument. The timekeeper will give a blue-light signal inate when Z 
rebuttal time begins. : 

Otherwise, the blue light will indicate that five minutes remain. 
The red light will signal the time for argument has expired. 

May I have the appearances of Counsel: Indianapolis 


[3741 ] | 
Broadcasting, Inc. 7 
Mr. Dowd: Thomas N. Dowd, Pierson, Ball and Dowd, Ring 
Building, Washington, D. C., representing Indianapolis Broadcasting, 
Inc. ! 
The Chairman: WIBC, Inc. 

‘. Mr. Wilson: Thomas W. Wilson, Earl R. Hauley, Dow, Holmes 
and A Albertson » Munsey Building; Washington, D?-€., for WIBC, Inc. 
Mr. Albert T. Nolan is of Ross, McCord, Ice and Miller, Indianapolis, 
Indiana. 


@ oucp 
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The Chairman: Crosley Broadcasting Corporation. 

Mr. Patrick: D. M. Patrick, Hogan and Hartson, 810 Colorado 
Building, Washington, D. C., for Crosley Broadcasting Corporation. 

The Chairman: Broadcast Bureau. 

Mr. Bryant: Ashworth P. Bryant. 

The Chairman: Mid-West T.V. Corporation? 

Mr. Barnes: Maurice R. Barnes of Barnes, Neilson and 
Miller. 

The Chairman: Gentlemen, do you have any objection to any 
Commissioner who is not present participating in this proceeding? 

_ (No response.) 
The Chairman: You may proceed. 


« 
2 
¥ 








+ 





9 : 
Before the FCC 57-204 
FEDERAL COMMUNICATIONS COMMISSION 41493. 
Washington 25, D. C. | | 
In re Applications of ) | 
INDIANAPOLIS BROADCASTING, INC. DOCKET NO. 8906 
Indianapolis, Indiana ) File No. BPCT-281 


WIBC, INC. ) DOCKET NO. 8908 
Indianapolis, Indiana File No. BPCT-328 . 
MID-WEST T. V. CORPORATION DOCKET NO. 10947 


Indianapolis, Indiana File No. BPCT-1599 


CROSLEY BROADCASTING CORPORA- ) DOCKET NO. 10948 
TION ) File No. BPCT-1837 
Indianapolis, Indiana 


For Construction Permits for New 
Television Stations (Channel 13) 


~~ ee ee ee” 


| 


Appearances 
Thomas N. Dowd, Robert E. Hodson and William S. a 
(Pierson, Ball and Dowd), Washington, D.C., and Hubert Hickman and 
George Zazas, Indianapolis, Indiana, on behalf of Indianapolis Broad- 
casting, Inc. ; Thomas W. Wilson and Earl R, Stanley, (Dow, Lohnes and 
Albertson), Washington, D.C., and Alan T, Nolan, Indianapolis, Indiana, 
on behalf of WIBC, INC. ; Maurice R. Barnes (Barnes and Neilson) and 
Samuel Miller, Washington, D.C., on behalf of Mid-West T. V. Corpora- f 
tion; Duke M, Patrick, Parker D. Hancock, Corwin R. Lockwood and Richard 
Mullens (Hogan and Hartson), Washington, D.C. , on behalf of Crosley ‘ 
Broadcasting Corporation; and Robert J. Rawson, Ashbrook P. Bryant and 
Earl C. Walck, on behalf of the Chief, Broadcast Bureau, Federal Com- 
munications Commission. ! j 
DECISION. | ! 


By the Commission: Commissioners Hyde and Bartley dissenting wd 

issuing statements; Commissioner Lee dissenting; Con- 

missioner Craven concurring and issuing a statement / 
Preliminary Statement . 


m1. In this a CO a Inc. | (indianapolis), 
WIBC, Inc> (WIC), Mid-West T. V. Corpo (mid-west), ‘and Crosley 
‘Broadcasting Corporation (Crosley) seek a permit to construct a new 
commercial television broadcast station to operate on Channel 13 in 


ny 





[3834] 
10 


Indianapolis, Indiana. By its order dated March 10, 1954, the Commission 
found each of the applicants to be legally, financially and technically quali- 
fied to construct, own and operate a television station and designated the 
mutually exclusive applications for hearing in a consolidated proceeding 
to determine on a comparative basis which of the operations proposed 
would 


[3835] 
best serve the public interest, convenience and necessity in the light of 
the record made with respect to the significant differences among the 
applicants as to: 

(a) The background and experience of each of the above-named 
applicants having a bearing on its ability to own and operate 
the proposed television station. 

The proposals of each of the above-named applicants with 
respect to the management and operation of the proposed 
station. 

(c) The programming service proposed in each of the above- 
entitled applications. 

2. Hearing conferences were held March 23, April 9, June 18 and 

30 and September 2 and 15, 1954. On September 9, 1954, the Examiner 
released his "Order after Hearing Conferences" (FCC 54M-1121) which 
controls the course of the hearing and sets forth six points of reliance 
agreed upon by the parties as the basis for the evidence to be offered. ‘ 
Hearings for the introduction of evidence and testimony of witnesses were 
held October 4-7, 11-15, 18-22, 25-29, and November 1, 1954, and January 
6, 7 and 19,1955. The record was closed January 19, 1955. Proposed af- 
firmative findings of fact were filed by each of the applicants on February 
23,1955. Reply or rebuttal findings and conclusions were filed on April 15, 
1955. Hearing Examiner Basil _P. Cooper, released his Initial-Décision . on 
June 7, 1955 looking toward a grant of the application of Mid-West T. VY. 
Corporation. Exeptions and briefs in support thereof were filed by 
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Indianapolis Broadcasting, Inc. , WIBC, Inc. , Crosley Broadcasting Cor- 
poration and the Broadcast Bureau on August 10, 1955. Mid-West T. V. 
Corporation filed exceptions only on the same date. Indianapolis Broad- 
casting, Inc., WIBC,Inc., and Mid-West T. V. Corporation filed replies 
to said exceptions on August 31, 1955. On September 7, 1955, Indianapolis 
Broadcasting, Inc. filed a Motion to Strike in which it requested that foot- 
note 2 and Appendices A through D of the reply pleading filed by WIEBC, 
Inc. be stricken. WIBC, Inc. filed an answer in response thereto on Sep- 
tember 19, 1955. 1/ By order released May 11, 1956, the Commission per- 
mitted Mid-West T. V. Corporation to amend its application to reflect 
changes resulting from the death of one of its directors, reopened the 
record for the limited purpose of accepting a stipulation reflecting, the 
facts set forth in the amendment, and again closed the record. Oral argu- 
ment, in which counsel for each of the parties participated including the 
Commission's Broadcast Bureau, was held before the Commission en banc 
on May 25, 1956. | 

3. We have examined the controverted rulings of the Examiner on of 
points of evidence and, except as hereinafter otherwise indicated, ae | 
approve them. We have carefully considered each exception to the Initial / 


é 


cy, The motion to strike is granted with respect to the matters contained 
in footnote 2 of the document filed by WIBC which replies to the exceptions 
and is denied in all other respects. The information contained in said foot- 
note is not a matter of record in this proceeding and the Commission does 
not feel that the taking of official notice thereof would be appropriate.. 
Appendices A through D will not be stricken in view of the fact that over- 
all total of page utilization is little, if any, in excess of the page total 
permitted under our rules. | 

; 

| 

[3836] ; 
Decision. Those that have been granted, either in whole or in part, are 
Yeflected in this opinion. The others, or the portions not so granted, are 
denied for the reasons-set forth in the-decision,r-as. contrary to the 

record and not supported thereby, or as adequately reflected oe the decision, 


or as having no decisional significance. 
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12 
FINDINGS OF FACT 
The City To Be Served 

4. Indianapolis, with a city population of 427,173 residents, is the 
capital and largest city in the State of Indiana. It is located in the approxi- 
mate center of the state and is the county seat of Marion County. Metro- 
politan Indianapolis is coextensive with Marion County and encompasses 
402 square miles of relatively level terrain and has a population of 
551, 777 persons. Within metropolitan Indianapolis, more than 80, 000 
workers are employed in approximately 1, 100 manufacturing plants which 
produce widely diversified products. Beyond the metropolitan area and 
within the service area of the proposed television station, there is an 
extensive rural area in which there are a number of prosperous farms. 

5. The enrollment of the schools in the Indianapolis metropolitan 
area exceeds 95, 000 students. Butler University, Indiana Central College 
and Marion College are all located in Indianapolis. In addition, Indiana 
University and Purdue University maintain University extension divisions . 
in the city. There are, in addition, numerous other schools and colleges 3 
within the metropolitan area. f 

6. Standard broadcast stations with principal studios in Indianapolis f 
are as follows: f 


Call 2/ 
Letters Licensee — Facilities 


WXLW Radio Indianapolis, Inc. 950 kc, 5 kw, D, (DA) 
WIBC WIBC, Inc. 1070 kc, 50 kw LS, 10 = N, oat 
WFBM WFBM, Inc. 1260 kc, 5 kw, U, (DA-N) 
WISH Universal Broadcasting 1310 kc, 5kw LS, 1 kwN, (DA) § ‘ 
Co., Inc. 
WIRE Indianapolis Broadcasting, 1430kc, 5 kw, U, (DA-N) 

: Inc. 


f 
7. Television stations presently in operation in Indianapolis are: 


Calt : 2/ < 
Letters Licensee — Channel Visual — Aural 
SSS BS apnoea — 


WFBM-TV WFBM;Inc. rr". G ERP-.100 kw" = 50 kw 

WISH-TV Universal Broadcasting Co., 8 ERP 316 kw 158 kw 
Inc. 

2/7 Certain changes have occurred since the hearing record was closed.. 

Consolidated Television & Radio Broadcasters, Inc. is the ape licensee 

gatoarinoel on next t page) | fun.® * 


<7 





Pid 





, 
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13 | [3837] 


(footnote cont. from preceding page) of WFBM-AM and TV. Indiana 
Broadcasting Corporation is the present licensee of WISH-AM and TV. 
Rollins Broadcasting, Inc. has been granted a construction permit for a 
new standard broadcast station. (WGEE, 1590 kc, 5 kw, D, DA) 


[3837] : 


8. Daily newspapers published in Indianapolis are as follows: 
Newspaper Owner Circulation 


The Indianapolis Star Indianapolis Newspapers, Inc. Morning: 197, 800 
Sunday: 302, 557 


The Indianapolis News Indianapolis Newspapers, Inc. Evening: 162, 338 


The Indianapolis Times Indianapolis-Times Pub- Evening: 97,318 
lishing Co. Sunday: 92, 003 


In addition to the above, there are one daily legal morning newspaper 
and five weekly newspapers. 7 
9. Assuming a transmitter site near the center of Indianapolis, § 3/ } | 
the average radius to the Grade B contour of the proposed television sta- = 
tion will be 63.5 miles. Within the Grade B contour, there willbe an 
area of 12, 683 square miles. This area will include the central part of ( 





the state of Indiana, extending almost to the Ohio-Indiana border on the 
east and to the Illinois-Indiana border on the west. ! 

10. More than thirty standard broadcast stations serve — of f 
the area during daytime hours with substantially every portion of the area 
receiving service from at least six standard broadcast stations. At night, | 
the primary broadcast service in Indianapolis and the metropolitan area 
is furnished almost exclusively by the Indianapolis stations and WLW, Pi 
Cincinnati. In addition to the two existing Indianapolis television stations, 
the Indianapolis metropolitan area also receives service from Station 
WTTV, Bloomington, Indiana, Channel 4. The Grade B contour of Station 
WTTV, Bloomington, Indiana,covers approximately 60% of the area to be 
served by the Indianapolis Channel 13 station. The Bloomington Grade B 


‘contour encompasses all of the Indianapolis metropolitan area, part of 


which lies within the.Grade A. contour-of.that station. 
11. Two of the three daily newspapers and two of the five standard 
broadcast stations in Indianapolis are owned by applicants in this proceeding. 
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The history of these newspapers and radio stations, insofar as is perti- 
nent to this proceeding, is as follows: 

12. The Indianapolis Star was first published in 1903. In 1904, it 
acquired the Indianapolis Journal and became the only morning newspaper 
in Indianapolis. In April 1944, Mr. Eugene C, Pulliam became the owner 
of the Star. 


3/ It was stipulated by the parties that for the purpose of this hearing, 
the coverage of the proposed television stations shall be regarded as 
identical and shall not be a comparative issue. The transmitter sites pro- 
posed by Indianapolis Broadcasting, Inc. and WIBC, Inc. are approxi- 
mately eight miles southeast of the center of the City of Indianapolis; 

the sites proposed by Mid-West T. V. Corporation and Crosley Broad- 
casting Corporation are approximately eleven miles north of the center 

of Indianapolis. 
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13. The Indianapolis News was founded in December 1869 as an 
afternoon paper. About 1895, it was purchased by the then Senator Charles 
Warren Fairbanks, who later became Vice President of the United States 
under President Theodore Roosevelt. Mr. Charles Warren Fairbanks pub- 


lished the News for many years. His son, Warren C. Fairbanks, was presi- . 


dent and general manager of the newspaper from 1922 until his death in 
1938. Another son, Frederick C. Fairbanks,was president and general 
manager from 1938 until 1940. Another son, Richard Fairbanks, became 
the head of the organization in 1940 and served until his death in 1944. ‘ 
After the death of the last son of Charles Warren Fairbanks in 1944, Mr.<« 
C. Walter McCarty was made president and managing editor of the paper. 
By 1948, the members of the Fairbanks family, being concerned with the 
rapid rise of operating costs and the failure of the News to improve its . 
competitive position and being dependent upon the income from the paper, 
searched for a method of assuring a continuance of the paper and income 
flowing therefrom. Members of-the Scripps-Howard organization were 
contacted for a possible merger of the News and the Times but such a 
merger did not take place. Negotiations were then conducted with Mr. 
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Eugene C. Pulliam which resulted in the merger of the Star and the 
News in a new corporation known as Indianapolis Newspapers, Inc., 
hereinafter sometimes referred to as I.N.I. This merged corporation, 
I. N.I., issued Class A stock, Class B stock and debentures. The deben- 
tures were unsecured and there is no lien on the properties of LN.I. by 
reason thereof. All of the Class A stock, which represents a 30% stock 
interest in L.N.L., and all of the debentures went to members of the Fair- 
banks family. All of the Class B stock, which represents a 70% stock in- 
terest in IL. N.I., remains under the control of Mr. Eugene C. Pulliam. 
In electing the three directors of I. N.I., the Class B stockholders, voting 
as a unit, elect a majority of the board; control of the corporation remains 
in the Class B stockholders as long as interest is paid on the debentures. 
The Class A stockholders, voting as a unit, elect a minority of the board 
of directors. However, in the event interest on the debentures is in default 
for a period of eighteen months, a Class A stockholder may call a meeting 
of the stockholders at which the Class A stockholders may elect a sextet’ 
of the board of directors of I.N.I., which majority will hold office so long¢ 
as the interest on the debentures remains unpaid. The board, however, is 
under express directions to pay such interest as soon as it becomes avail- 
able from funds of the corporation and when the interest is paid, a Class 
B stockholder may call another meeting of the stockholders at which time 
the Class B stockholders may again elect a majority of the board of direc- 
tors. As a practical matter, Mr. Eugene C. Pulliam, through stock owner- 
ship, will remain in control of I.N.I. so long as the corporation pays 
interest on the debentures. The earnings of I. N.I. have continuously been 
in excess of the sum needed to meet the interest payments on the deben- 
tures. No member of the Fairbanks family has held office in LN.1. and 
no member has been a director since June, 1950. | 

14. At the time of the merger of the Star and the News, the owners 


of the Star owned and controlled Station WIRE and the News owned and 
controlled Station WIBC. In order to comply with the duopoly rule of the 
Commission, the consolidated corporation, I N.I., was required to sell 
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either Station WIRE or Station WIBC. The Fairbanks family wished to 
continue in the ownership and operation of Station WIBC. Before the 
newspapers were merged, an opinion was obtained from the Federal 
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Communications Commission that the then contemplated assignment of 
license of Station WIBC to WIBC, Inc. which would be under the control 
of the Fairbanks family would not be a violation of the Commission's 
duopoly rule. Thereafter, the merger was completed and the license of 
Station WIBC was assigned to WIBC, Inc. Since the merger of the Star and 
the News, Station WIBC Ins been operated completely and independently 
from Station WIRE. There are no joint policies, no liaison, no consul- 
tations between the stations, no interchange of personnel, no joint rates, 
no conferences and, in fact, the stations are competitive in every sense 
of the word. 


The Applicants 


Indianapolis Broadcasting, Inc. 
15. Indianapolis Broadcasting, Inc., hereinafter sometimes re- 


ferred to as Indianapolis, is an Indiana corporation authorized to issue t 
15, 000 shares of common stock of which 9, 250 shares are issued and 
outstanding. Since 1937, all of the issued and outstanding stock has been 
owned by Central Newspapers, Inc. and voted by Mr. Eugene C. Pulliam. 


The officers and directors of Indianapolis Broadcasting, Inc. are as follows: 
i ¢ 


| Name Position ¢ 
Eugene C. Pulliam Pres. & Director. | 
Willard C. Worcester Vice-Pres. & Gen. Manager 
Eugene S. Pulliam Vice-Pres. & Director. 
N. G. Mason Sec.-Treas. & Dir. 
Emil C. Woempner Sec. -Treas. 


All of the above are residents of Indianapolis, Indiana. 

16. Central Newspapers, Inc. 2 which owns all of the stock of Indian- 
apolis Broadcasting, Ine. is an fT indiags corporation ‘authorized to issue 
20, 000 shares of common Stock of which 17, 026 shares are issued, in- 
cluding 291 shares in the treasury. The officers, directors and stock- 
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holders and the percentage of stock owned by each in Central News- 
papers, Inc. are as follows: | 
% Voting No. Shares 


Name Position Stock Held Now Held 
Eugene C. Pulliam Pres. and Dir. 53.85% | 9,163 
Central Shares,Inc. Director 19.55% | 3, 328 
(Pierre Goodrich, Pres. ) 

N. G. Mason Sec.-Treas. & Dir. 9.94% 1, 693 
Eugene S. Pulliam Director 6.21% | 1, 058 
M.O. Pulliam --- 2.78% 473 
Rollin Ott --- 1.27% | 217 
Willard C. Worcester Vice-Pres. , Gen. Mgr. 1.17% | 200 

and Dir. | 
William A. Dyer, Jr. Director 1.17% | 200 
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City Securities Corporation 
(Dwight Peterson, Pres.) Director 0.88% | 150 
Susannah Ott --- 0.76% — 130 3 
Howard N. Greenlee --- 0.25% — 40 ¢€ 
Susan Pulliam McDaniel --- 0.11% 29 
Corinne Pulliam Quayle --- 0.11% | 290 
Kathleen Mason --- 0.06% | 10° 
Charles M. Thomas --- 0. 06% | 10 
Gerald F. Albright --- 0.03% | 5 
Treasury Stock --- 1.71% | 291 


17. Central Newspapers, Inc. owns the Huntington Herald-Press 
which publishes the larger daily and only Sunday newspaper in Huntington, 
Indiana. It owns the Vincennes Sun-Commercial, which publishes the only 
daily and Sunday paper at Vincennes, Indiana. It owns a majority of the 
stock of Indianapolis Newspapers, Inc. which publishes the Indianapolis 
Star (morning, daily and Sunday) and the Indianapolis News (evening, 
daily, except Sunday). The Indianapolis Times, a daily and Sunday news- 
paper published in Indianapolis, is owned by the Scripps-Howard organi- 
zation. : 

18. Indianapolis Newspapers, Inc. owns the majority stock in Mun- 

cie Newspapers, Inc. which publishes the’ Muncie Star and the Muncie 

Evening Press in Muncie, Indiana, the only papers published in Muncie, 

Indiana. Indianapolis Newspapers, Inc. also owns a minority stock interest 
| 
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in Phoenix Newspapers, Inc. which publishes the Arizona Republic and the 
Phoenix Gazette in Phoenix, Arizona. Central Newspapers, Inc. has manage- 
ment contracts with and is responsible for the operation of Indianapolis 
Broadcasting, Inc., Phoenix Newspapers, Inc. and Indianapolis Newspapers, 
Inc., which in turn has a management contract with Muncie Newspapers, 
Inc. 

19. Central Newspapers, Inc., in addition to owning all of the stock 
of Indianapolis Broadcasting, Inc., the licensee of Standard Broadcast Sta- 
tion WIRE, Indianapolis, 1430 kc, 5 kw, U, (DA-N), owns all of the stock 
of Vincennes Sun Company, the licensee of Station WAOV, 1450 kc, 250 
watts U, the only station in Vincennes, Indiana. 

20. Eugene C. Pulliam was born on May 3, 1889, in Grant County, 
Kansas. He graduated from a preparatory school at Baker University and 
later attended DePauw University, Greencastle, Indiana. On graduation 
from DePauw, he worked for the Kansas City Star which he left to take a 
half interest in a daily morning newspaper at Atchison, Kansas. In 1916, 


he purchased a newspaper at Franklin, Indiana, and then another at Lebanon, -"' 
Indiana. While in Lebanon, he organized Central Newspapers,Inc. From f 


1926 until April 1944, he owned and operated several small town news- f 
papers in eleven or twelve states. 


[3841 ] 

21. Mr. Pulliam's first business interest in Indianapolis was the ~ 
purchase in 1936 by Central Newspapers, Inc. of Station WIRE. Mr. ; 
Pulliam bought the Indianapolis Star in April 1944. 

22. Mr. Pulliam, in addition to being president and director of 
Indianapolis Broadcasting, Inc. and publisher and director of Indianapolis 
Newspapers, Inc. , is president and director of Central Newspapers, Inc., 
president and director of Muncie Newspapers, Inc., president and direc- 
tor of Phoenix Newspapers, Inc..and-a director_of the New York Central 
Railroad. 

23. He received an honorary degree of Doctor of Law from Wabash 
College in 1949, Doctor of Letters from Indiana Technical College at 
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Fort Wayne, Indiana, in 1950, and an honorary Doctor of Law degree from 
Indiana University in 1954. He was one of the founders of Sigma Delta Chi, 
a national journalism fraternity. He is a member of various educational, 
charitable, civic and governmental groups including the following: A 
trustee of Depauw University, a member of the Educational Advisory Coun- 
cil of the Indiana Department of Public Instruction, a member of the Presi- 
dent's Advisory Council of Indiana Central College, a member of the Board 
of Directors of the Associated Colleges of Indiana, a member of the Post 
Office Advisory Council to the Senate Committee on Post Office and Civil 

. Service, a member of the Committee on Manpower Resources for National 
Security, a member of the Board of Directors and the Executive Com- 
mittee of the Indianapolis Hospital Development Association, and a mem- 
ber of the Board of Directors of the American Institute for Foreign Trade. 

24. Mr. Pulliam made no effort to state the amount of time he spends 
in Indianapolis (Tr. -3021). He further testified, however, that he travels _// 
almost constantly (TR-3170) in his business activities. He goes to New 4 
York to attend the meetings of the board of directors of the New York ¢ 
Central Railroad. He makes frequent visits to Phoenix, Arizona, to super- 
vise the newspapers for which he is responsible, and it is his expressed / 
desire to spend more time in Arizona. On occasion he has made extended 
trips to foreign countries which necessitated his being away from Indian- 
apolis for considerable periods of time. When away from Indianapolis he 
communicates frequently with Mr. Worcester, his General Manager. 

25. In the various business enterprises under the supervision or 
control of Mr. Pulliam are approximately 3, 000 employees. : While retain- 
ing responsibility for high level policy determinations, Mr. Pulliam has 
delegated the responsibility for the day-to-day operation of his various 
enterprises to employees with whom he confers as often as me necessity 


f 


arises, sometimes daily. 

26. Mr. Pulliam's sprit the television planning of the 
proposed station was ‘of ; a supervisory nature. He does not plan to parti- 
cipate in the day-to-day operation but will give the television station his 
personal attention and supervision until it is well established. Mr. Pulliam 

| 
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will suggest the telecasting of any worthwhile public service program 
which may occur to him. 


[3842 ] 

27. Mr. Pulliam, while on the witness stand, was asked if he pro- 
posed to broadcast any program on Station WIRE at the same time the 
program was being telecast over the proposed television station. He re- 
plied, "Certainly. I think that is the future for both radio and television. 

I am very strong for it. I think we should do a lot of it." He also stated 
that "If you have got a sustaining program that is adaptable to both TV and 
radio, I should think that we would take advantage to do a simultaneous 
broadcast everytime we could possibly do it."" He also stated that he 

would like to see the time when the audience, both radio and television, 

saw and heard the same program and that "If I were operating a station, 
which I won't be, that would be my idea of good programming." Mr. Pulliam 
would like to telecast from the news room of the Indianapolis Star but 
fears there would be too much noise for satisfactory programming. 

28. It should be noted that Mr. Fullington, selected to be the pro- 
gram director for the proposed television station is not in agreement with 
Mr. Pulliam's views as to simulcasting. 


29. N. G. Mason, is Mrs. Eugene C. Pulliam, the wife of Eugene C. 


Pulliam. She is a lifelong resident of Indiana and has lived in Indianapolis 
since 1936. She holds positions in the applicant and affiliated corporations 
as previously indicated. Mrs. Pulliam has been active in the day-to-day 
activities of Indianapolis Broadcasting, Inc., since its organization. She 
keeps the corporate records of Station WIRE and of the newspaper com- 
panies of which she is secretary. She keeps the minutes of the meetings 
and furnishes the information to be filed with the Federal Communications 
Commission. For a period of eight months in 1941 when Mr. Pulliam was 
interests. She i written cine abies stories . ana articles. which have 
appeared in newspapers and magazines. Mrs. Pulliam will advise on per- 
sonnel and programming in the proposed television operation, will attend 
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conferences on station policy and operations and will work with the audi- 
tors in the preparation of the annual and monthly statements. Mrs. 
Pulliam is a member of the Indianapolis Red Cross Blood Donor Recruit- 
ment Committee, and a member of the Governor's Visiting Committee 
for Central State Hospital. She is Chairman of the Indiana National Society 
for the Prevention of Blindness and she is the Indiana Chairman of a pro- 
ject to build a memorial depicting the history of the United States. 

30. Eugene S. Pulliam is the son of Eugene C. Pulliam. He has been 
a resident of Indianapolis since 1915, except for two years with the United 
Press after graduating from college and four years serving in the Navy 
during World War Il. He served as special events editor of Station WIRE 
for four years and is now the managing editor of the Indianapolis News. 
Mr. Eugene S. Pulliam will not participate in the day-to-day operation of 
the proposed television station but will sit in on policy making conferences 
and will advise on special events procedures and news broadcasts. Mr. 
Pulliam is the second Vice-President and a member of the Board of 
Directors of the Indianapolis Community Chest, a director of the Central 
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Indiana Council of Boy Scouts of America, a director of the Social Hygiene 


Association, a member of the Community Planning Committee of the 
Indianapolis Chamber of Commerce, a director and officer of a settlement 
house association, a | 
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member of the Trinity Episcopal Church, and a member of the Indianapolis 
Rotary Club. Mr. Pulliam is also a member of several professional or- 
ganizations. 

31. Willard C. Worcester, the vice-president and general manager 
of the applicant and affiliated corporations as above indicated, has been 
a residentof Indianapolis for the past eight years. Prior to coming to 
Indianapolis, he worked with newspapers in Rochester, New York; Louis- 
ville, Kentucky; Philadelphia, Pennsylvania; New York, New York; Muncie, 
Indiana; and Cleveland, Ohio. During World War II, he was a Lieutenant 
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Colonel in the United States Air Force. Mr. Worcester is in charge of the 
day-to-day operation of Station WIRE and of the newspaper corporations, 
of which he is an officer and director. He devotes approximately 75% of 
his time to the newspaper operations but is in daily communication with 
the radio staff and his office is located at the radio station. He receives 
each day the daily log of the station and weekly and monthly reports on its 
operation. He travels frequently to Muncie, Huntington and Vincennes, 
Indiana to oversee operations there, usually visiting a newspaper or radio 
station and returning on the same day. His out of town trips have consisted 
of two trips a year to Phoenix of two weeks duration each. He took part in 
the planning,preparation and policy making of the television application and 
has discussed with Mr. Pulliam and the staff the plans for such operation. 
He will be in charge of the day-to-day operation of such station and will 
be the primary liaison between Mr. Pulliam and the staff. He will work 
closely with the sales manager, program director, technical director and 
will consult with the appropriate personnel on the question of the purchase 
of equipment, personnel, contracts, etc. Until such time as the television 
station is well established, the division of Mr. Worcester's time as between 
the newspaper operations and broadcast operations would change from 
that recited above. While the record is unclear on this point, it appears 
more time would be devoted to the television operation than has been de- 
voted to the radio operation. To prepare himself for these duties, he has 
visited operating television stations in St. Louis, Louisville, Chicago, 
Phoenix. He visited the headquarters of the National Broadcasting Com- i 
pany on two occasions and consulted with key personnel regarding such . 
operation. Mr. Worcester, among other things, is associate director of the 
Indianapolis Hospital Fund, an officer and director of a settlement house 
association, and a member of several service clubs in Indianapolis. He 
was radio chairman for the Community Chest Fund for two years. 

32. Emil C. Woempner,-assistant secretary-treasurer of the appli- 
cant, is a lifelong resident of Indianapolis. He is also business manager 
and assistant secretary-treasurer of Indianapolis Newspapers, Inc. and 





as, 


| pose 


23 


holds a similar position with the affiliated corporations. He has worked 
as an accountant in the business and operation departments of the Star 
for many years and since 1944 performed similar work for Station WIRE. 
Mr. Woempner is a member of the Indianapolis Chamber of Commerce, 
and a director of the Indianapolis Convention and Publicity Association. 
He is active in church affairs and is associated with the Child Welfare 
Association. He is also a member of several service clubs and profes- 
sional 


[3844 ] 
organizations. Mr. Woempner will devote no specific amount of time to 
the television operation but will participate in the operation as financial 
affairs require. | 
The Star and the News | 

33. Mr. Eugene C. Pulliam is basically a newspaperman, his prin- 
cipal interest being the publication of the Indianapolis Star and the Indianap- 
olis News to which he devotes the greater portion of his time. In addition ¢ 
to being the editor and publisher of these papers, he is also responsible 
for the general and editorial policies of the Muncie Star, the Muncie 
Evening Press, the Huntington Herald-Press and the Vincennes Sun- 
Commercial, all in Indiana, and the Phoenix Gazette and the Arizona 
Republic, Arizona newspapers. 

34. Editorials and cartoons written and drawn for the sta and the 
News, on occasion, appear without material change in the Muncie Star 
and the Muncie Evening Press. For example, in a 27-day period between 
April 4 and April 30, 1954, 33 editorials written for the Indianapolis Star 
were republished in the Muncie Star on the same day or shortly after 
they appeared in the Indianapolis paper. During the same period of time, 
36 editorials written for the Indianapolis News were also published in the 
Muncie Evening Press either on the same day or shortly thereafter. Mr. 
Pulliam explained this handling of editorials on the basis that the Muncie 
newspapers being comparatively small do not have a staff equipped to 
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prepare editorials regularly and for that reason use an occasional edi- 
torial if suggested by fis! 

35. Within a few days after Mr. Pulliam purchased the Indianapolis 
Star in 1944, he began to publish a complete daily radio log of all the sta- 
tions. This log is of easy-to-read type and has been carried in the papers 
ever since. The Saturday News and the Sunday Star each carries a supple- 
ment giving the full radio and television schedules for the succeeding week. 
In addition, each paper carries the daily schedules. Each paper has a 
radio and television editor. Mr. Pulliam considers the publication of the 
schedules and highlights of radio and television programming to be news- 
worthy and does not intend to charge radio or television stations for the 


use of the space and the publicity which goes with it. The rural edition 


of the papers carries a Mid-West television schedule each day, listing 
the programs of Stations WITV, Bloomington, Indiana; WFAM-TV, 
Lafayette, Indiana; WAVE-TV and WHAS-TV, Louisville, Kentucky;WCPO- 
TV, WKRC and WIWT, Cincinnati, Ohio; WGN-TV, WBBM-TV, WBKB 
and WNBQ, Chicago, Illinois; WWJG-TV, Fort Wayne, Indiana; WLBC-TV, 
4/ We are unable to agree with the exception of Indianapolis that find- 
ings in this area are irrelevant and immaterial. Exhibit 221, on which 
these findings were based, was admitted into evidence (Tr. 3698) over 
objection because it implemented the testimony of some of the Indianapolis 
witnesses to the effect that editorials and cartoons used by the Indianapolis 
newspapers were furnished the Muncie newspapers. This exhibit cannot 
be said to be irrelevant to an assessment in terms of the diversification 
factor of the relationship between the newspapers owned by Mr. Pulliam; 


the weight to be given it in view of the brief period covered by the exhibit 
is another matter. 
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Muncie, Indiana; and WCIA, Champaign, Illinois. The papers will accept 
display advertising from any station concerning special programs or any 
other information they wish to advertise. 
36. Across the front page of the comic section of the Sunday Star, 
there is in bold letters the sentence, "Uncle Wally reads the Funnies, 
8:30, Sunday morning, WIRE, 1430 on your dial." On many of the newscasts, 
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mention is made that the material was obtained through the facilities of 
the Star or the News. Station WIRE and the Star and News have trade-out 
agreements with the various media, each advertising the facilities of the 
other. | 

37. The Indianapolis Star and the Indianapolis News have engaged 
in many public service activities. Among some of the activities of the 
Star are the following: A collection each Christmas for a fund to provide 
toys and clothing for needy children; sponsorship of the Salvation Army 
Penny Ice Fund to provide free ice for the needy during the summer, the 
Soap Box Derby, the Mid-West Model Airplane meet, and of the All-Star 
high school basketball games which have produced more than $1 00, 000 
for rehabilitation and care of the blind; publication of a monthly newspaper 
for the 6, 000 blind people in Indiana; and in 1954 collection of nearly 
2, 000 records for the Indiana Blind School. In the field of education, the 
papers have made available, without charge the "News Magazine of the 
Screen" films, released monthly, which cover news events, arts and 
sciences and other fields and are distributed as a regular feature by the 
school system. The Star conducts annually the art awards contest among 
high school artists. Since 1946, the Star has awarded 36 one thousand 
dollars Star scholarships to high school seniors for use at the college of 
their choice. Since 1950, the News has sponsored a "Green Flag Safety 
Campaign", emphasizing safety and has played a major part in the cam- 
paigns which raised $12, 000, 000 for hospital expansion. 

38. Through the editorial pages of his newspapers, the Star toa 
much greater extent than the News, Mr. Pulliam has taken a firm position 
with respect to many affairs of local interest and importance. To illus- 
trate, he has constantly opposed rate increases sought by the Indianapolis 
Water Company. The Star has favored an extension of the runways of the 
local municipal airport so as to enable that airport to handle today's high 
speed jet planes. In the matter of the St. Lawrence Seaway, however, one 
of Mr. Pulliam's papers favored it and the other opposed it. : 

39. When the papers support a particular project or cause, news 
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items and comments favorable to the project or cause appear frequently. 
On occasion, as in the case of the controversy concerning the local muni- 
cipal airport, persons who wished to express a point of view opposite to 
that of the Star purchased space in the Star in order to do s0.2/ 


57 The Examiner admitted evidence as to two isolated instances in which 
the Star published an editorial and a new article reflecting unfavorably on 
the individuals involved. The editorial attacked the qualifications of a 
nominee for a judgeship. The article, by implication, associated a law 
firm with the use of political influence. The evidence introduced indicates 
a lack of factual foundation for both the editorial and the news article. 
However, since only two instances are involved over a period of many 
years, we believe these matters merit no basic adverse finding against 
Indianapolis Broadcasting, Inc. 
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Commercial Practices 

40. The consolidation of the Indianapolis Star and the Indianapolis 
News was begun on December 1, 1948, and after an extensive remodeling 
program, the integration of the mechanical and business operations of the 
two papers was completed by October, 1950. The former Meridian Life 
Building was joined with the former Star Building to form the new Star- 
News Building. In this building, the mechanical and commercial depart- 
ments of both papers are combined. The pre-merger staffs of the Star 
and the News were maintained on both papers. The editorial and news 


, departments of both papers have remained serparate and competitive 


with the two staffs competing to see which would be first with the story. 
No story as written by the staff of one paper appears in the other. The 
city circulation departments are entirely separate but the county circula- 
tion of both papers operates as a single unit. The overall policies of each 
paper are formulated by Eugene C. Pulliam in conjunction with the Manag- 
ing editor and chief editorial writer of each paper. 

41. There is no forced combination in the matter of the circulation 
of the Star and the News. The subscriber may-take either the Star or the 
News during the week. The Sunday Star is sold separately. There is no 
reduction in cost to the subscriber if he purchases the Sunday Star in 


a 
: Ke" + O. 


a 


- [3847] 


27 


conjunction with either the weekly Star or the weekly News and no reduc- 
tion if he purchases the daily and Sunday Star as well as the News. 

42. Local display advertising, as used in this decision, refers to 
display, as distinguished from classified, advertising originating within 
the State of Indiana which is placed in the Star or News by local individuals 
or firms. National or general display advertising, as used in this decision, 
is display, as distinguished from classified, advertising which originates 
out of the State of Indiana which is placed in the Star or News generally 
by advertising agencies. Display advertising, either local or national, 
is usually sold by the inch. Classified advertising, as used in this de- 
cision, is the advertising which appears in the classified section of the 
newspaper and is sold by the line. 

43. Local display advertising may be run in either the Star or the 
News at the rate specified for the paper. If, however, the same adver- 
tising is run in both papers without change of copy within a 24-hour period, ¢ 
the cost to the advertiser for the ads in both papers is less than the cost 
of the same ad run separately in both papers, the difference representing f 
a saving in the cost of preparing and setting the display ad. | 

44. National or general display . advertising in the Star and the 
News is sold in combination, that is, national display advertising appear- 
ing in the morning newspaper, the Star, is also carried in the News, the 
evening paper; similarly, if the advertisement first appears in the News, 
it is also carried in the Star the following morning and the advertiser 
pays the combination rate for the advertising. National advertising in the 
Sunday Star, however, can be purchased separately or in combination with 
both papers. | 


[3847] | 
45. Classified advertising in the Star and in the News. is sold in 
combination, that is, the same advertisement is run in both papers with- 
out change within a 24-hour period. 
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46. When an ad, either display or classified, which has been pre- 
pared and used in one paper can be used in the other paper without change, 
a saving is thus effected in the cost of preparing and publishing the ad in 
the second paper. This saving in cost is passed on by the publisher to 
the advertiser in the form of a lower rate for both ads. To illustrate, 
prior to the merger, classified advertising in the Star cost 17¢ per line 
and in the News, 18¢ per line. Thus, if the advertiser wished coverage 
in both papers, his cost was 35¢ per line. After merger, the combi- 
nation rate was 29¢ per line or 6¢ per line less. A somewhat comparable 
reduction in the cost of display advertising was effected when the ad was 
run in combination. The general or national advertiser, and the classi- 
fied advertiser, however, who wants coverage in only one of the papers, 
either the morning paper or the afternoon paper, must pay for ads in 
both papers. 

47. Before merger, approximately 80% of the classified adver- 
tising which was run in the Star was also run in the News and about 60% 
was also run in the Times. When the combination rate for classified ad- 
vertising was announced by the Star and the News, some of the Indianapolis 
real estate operators and car dealers objected thereto and discontinued 
using the facilities of the papers. However, as of the date of the hearing, 
most of these firms are now advertising in both the Star and the News. 
When, as a result of the combination rate the total cost of classified ad- 
vertising in both the Star and the News was reduced, the Indianapolis 
Times also reduced its rate and subsequent to the merger, the Times 
has taken a decided lead in the amount of real estate advertising carried 
and has greatly improved its position on used car classified advertising. 
For the year ending 1953, the daily Times carried 1, 615, 769 lines of 
advertising more than was carried by the Times in the year 1948. In 
addition, the Sunday Times which was started on October 17, 1948, car- 
ried 4, 823,170 lines in 1953. 


48. There are no combinations of any type or description between 
either the morning or evening or Sunday newspapers and Radio Station 
WIRE. There is no rate reduction for an advertiser using the Star and 
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the News and Station WIRE nor is there any reduction in the rate for 
Radio Station WIRE if the advertiser uses the Star and the News. Adver- 
tising on the television station would not be sold in combination with 
either the radio station or the newspapers. | 
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WIBC, INC. | 

49. WIBC,Inc., an Indiana corporation, hereinafter sometimes re- 

ferred to as WIBC, was originally organized in 1948. At that time, the 
corporation was authorized to issue 1,501 shares of stock without par 
value. On August 31,1951, the articles of incorporation provided, among 
other things, that the capital stock of the corporation should be divided 
into two classes: 1, 011 shares without par value to be denominated as 
Class A stock and 490 shares without par value to be denominated as 
Class B stock. Insofar as this proceeding is concerned, the only difference 
between the two classes of stock is that the Class B stock has voting rights. 


¢ 


The officers, directors and stockholders and their respective stockholdings é 
are as follows: | 


Shares | 
Voting % _ Shares 
Names Stock Voting Non-Voting. 
and Held Stock 
Residence Position | Held 


Richard M. Fairbanks Pres. , Gen. 250 
Indianapolis, Indiana Mgr. & Dir. 


Mary C. Fairbanks Vice-Pres. 
Indianapolis, Indiana & Dir. 


M. H. Geiger Sec. -Treas. 
Indianapolis, Indiana & Dir. 


Adelaide F.Causey Dir. 
Indianapolis, Indiana 


Adelaide F. Causey, 
As Trustee 


Harry T. Ice 
Indianapolis, Indiana 





Shares 
| Non-Voting 
Names and Residence — Position Stock Held 


W. Daniel Kibler, Jr. Dir. ain 
Indianapolis, Indiana 

Cornelia F. Ericourt Dir. 85 
Chicago, Ilinois 

Charles W. Fairbanks 85 
Pasadena, California 

Edith F. Simpson 85 
Story, Wyoming 

Cornelia F. Vaillancourt 85 
Pasadena, California 

Robert M. Vaillancourt Dir. 
Pasadena, California 

All of the stockholders of WIBC, Inc. are related to each other. Cor- 

nelia F. Vaillancourt and Charles W. Fairbanks are sister and brother. 

Edith F. Simpson and Cornelia F. Ericourt are sisters. They are first 

cousins to the above family group and are first cousins of Mr. Richard 

M. Fairbanks. All are nephews and nieces of Mrs. Adelaide F. Causey, 

_ the last remaining living child of Charles Warren Fairbanks. 
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50. WIBC, Inc. was organized and the license of Station WIBC 
was assigned to it in order to effectuate the separation of Station WIRE | 


and Station WIBC at the time of the acquisition by the Pulliam interests 
of the Indianapolis News. (See paragraph 14, supra.) At the time of 

the organization of WIBC, Inc., Mr. Richard M. Fairbanks was a 25% 
stockholder in the corporation and was the only member in the Fairbanks 
family who actively participated in the station's operations. The reor- 
ganization of the corporation in 1951 gave Mr. Richard M. Fairbanks 
voting control of the corporation, but his ownership equity remains at 
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25% Of the six directors of WIBC, Inc. who are residents of Indian- 
apolis, five, Richard M. Fairbanks, Mary C. Fairbanks, M. H. Geiger, 
Harry T. Ice and W. Daniel Kibler, Jr., were elected pursuant to Mr. 
Fairbanks' ownership of 51% of the voting stock of the corporation. 

51. Richard M. Fairbanks, president, general manager and di- 
rector, was born in Indianapolis, attended the Indianapolis schools, 
joined the staff of the Indianapolis News in 1932 and served in various 
capacities from rewrite man to assistant managing editor until he was 
called to active duty in the Navy in April 1942. He saw service in the 
Pacific area and was released from active duty in January 1946. Be- 
cause of the health of one of his children, Mr. Fairbanks and his family 
moved to Miami, Florida, in the spring of 1946, and he joined the staff 
of the Miami Daily News as an advertising solicitor. In April 1947, he 
returned to Indianapolis to become the president and active head of 
the corporation, then the licensee of Station WIBC of which he had been 
a director since 1944. He became the president of WIBC, Inc. when 
that corporation was organized in 1948 and acquired voting control of 
the corporation in 1951, at which time he became the general manager 
of Station WIBC. Mr. Fairbanks has no business interests or activities 
other than WIBC, Inc. | | 

92. Mr. Fairbanks is responsible for the day-to-day operation . 
of Station WIBC. In the six months prior to the hearing he monitored: 
the station, on a number of occasions, to determine how the commercial 
continuity and spot announcements were being handled. The record shows, 
however, that he was not aware whether the Indianapolis Better Business 
Bureau had adopted a code of practice in conjunction with advertising by 
the various media with respect to used cars, nor whether his station has 
conformed to such a code; that he was unaware of the existence of cease 
and desist orders by the Federal Trade Commission against some of the 
advertising of products advertised on WIBC; and that problems involving 
commercial continuity were not brought directly to him, but to the 
Sales Director. Mr. Fairbanks testified that within recent months 








ath 
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almost all of his time, efforts and energy had been devoted to this tele- 
vision proceeding and that he had relied upon his assistant and the com- 
mercial manager for the operation of WIBC during that time. 

53. Mr. Fairbanks has had no actual experience in the operation 
of a television station but has endeavored to familiarize himself with 
their operation by visiting several television stations and consulting 
with station owners. The original application of WIBC, Inc. 


[3850] 
for television facilities was filed in February 1948 at the suggestion of 
Mr. Fairbanks. He gave personal attention to the amendments, dis- 
cussed program proposals and assisted in the preparation of the descrip- 
tion of certain of the non-network programs in the WIBC typical week 
of some of which he was the author. If it is the successful applicant, 
Mr. Fairbanks would continue as general manager of Station WIBC and 
will supervise and direct the operation of the proposed television station 
in conjunction with a proposed station manager who has not yet been 
selected. However, the record indicates that a station manager may 
also be selected to direct the operation of WIBC-AM to free him for top 
management functions. Mr. Fairbanks was unable to state how he would 
apportion his time among the stations. 

54. Mr. Fairbanks is a member of the Rotary Club, the American 
Legion, the Indianapolis Dramatic Club and other civic organizations and 
recently was nominated as a director of the Better Business Bureau. 

He was a member of the Associate Board of Directors of the Indianapolis 
Hospital Fund and served on its publicity committee, and was active in 
the drive to unify all local charitable drives under one central authority. 
He was a director of the National Association of Radio and Television 
Broadcasters from 1951-52 and of the Indiana Broadcasters' Associa- 


- tion from 1948-52. 


55. Mary C. Fairbanks, a resident of Indianapolis, vice-president 
and director, is the wife of Richard M. Fairbanks. She is interested in 
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several women's organizations and other activities in the Indianapolis 
area, including the League of Women Voters and the Indianapolis Dra- 
matic Club. She takes active part in fund-raising activities of the 
Indianapolis Community Fund, her church, the Red Cross and other 
charitable organizations. She has been a director since 1951 and fre- 
quently consults with Mr. Fairbanks about radio matters, Mrs. Fair- 
banks was responsible, in part, for a women's program being put on 
Station WIBC. She monitored the program, made suggestions and the 
program is now scheduled on a permanent basis. In the summer of 1954, 
she appeared on a TV show on Station WJAR-TV, Providence, Rhode 
Island. Before the show, she observed how the program was set up 
and conducted. Mrs. Fairbanks will not participate actively in the day- 
to-day operation of the proposed television station but is particularly 
interested in the program, "Studio Spotlight, "' and with the approval of 
the director would like to participate in the program occasionally. 

M. H. Geiger, a resident of Indianapolis since 1939, has 
been secretary-treasurer of WIBC, Inc. since September 1948, Prior 
to that time, she was secretary-treasurer of the predecessor corpora- 
tion. She is the auditor of the company and has complete supervision of 
the financial affairs. Before coming to Indianapolis and Station WIBC 
in 1939, Miss Geiger served in a secretarial capacity for several years. 
As secretary-treasurer and director, she will participate in the day-to- 
day activities of the proposed television station. 

Adelaide Fairbanks Causey, a resident of Indianapolis, is 
the last ipharee child of Charles Warren Fairbanks. She has been a 
member of the Meridian Street Methodist Church of Indianapolis since 
1889 and is a 


[3851] | 
member of various religious, social and civic clubs and organizations of 
Indianapolis. She attends directors’ and stockholders‘ meetings but does 
not participate actively in the day-to-day operation of Station WIBC nor 
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will she participate actively in the day-to-day operation of the proposed 
television station. The beneficiaries of the non-voting stock held by 
Mrs. Causey as trustee are the present stockholders, of WIBC, Inc. 

58. Harry T. Ice, director and general counsel of WIBC, has been 
a resident of Indianapolis since 1919. He has been a practicing attorney 
in Indianapolis since 1929, except for the period 1943-1945, when he 
served as a commissioned officer in the Navy. Mr. Ice hasbeen an 
officer or director of many civic, charitable and religious organiza- 
tions in Indianapolis and Indiana, among which are the Junior Chamber 
of Commerce, the Boy Scouts of America, the Indianapolis Better Busi- 
ness Bureau, the Community Chest and other organizations. Mr. Ice 
visits Station WIBC frequently, discusses its affairs with Mr. Fairbanks 
and expects to continue such activities with the proposed television sta- 
tion although he does not expect to participate in the actual operation of 
the station. 

59. W. Daniel Kibler, Jr., director, has been a lifelong resident 
of Indianapolis except for the period 1942-1945, when he was in the mili- 
tary and naval service. He is president of the Kibler Trucking Com- 
pany. He is active in civic affairs, having served as a board member 
of the Boy Scout Council, past commander of the American Legion and 
other activities. He has participated in various fund-raising drives, 
- such as the Community Chest, Red Cross, etc. Mr. Kibler visits Sta- 
- tion WIBC frequently and consults with Mr. Fairbanks at least oncea 
week. He will not be active in the day-to-day operation of the television 
station but will be consulted concerning the station's activities as the | 
occasion demands. 

60. Cornelia F. Ericourt, director, is a resident of Chicago but 
spent considerable part of her childhood in Indianapolis when her father 
was publisher of the Indianapolis News. Mrs. Ericourt attends meet- 
ings of the board of directors of WIBC but does not participate in the 
day-to-day operation of Station WIBC and will not participate in the 
day-to-day operation of the proposed television station. Since 1948, 
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she has left the operation of Station WIBC in the hands of her cousin, 
Richard M. Fairbanks. 

61. Charles W. Fairbanks, director, has been a resident of 
Pasadena, California, for several decades. He does not participate 
actively in the day-to-day operation of Station WIBC and will not parti- 
cipate in the day-to-day activities of the proposed television station. 

62. Edith F. Simpson has been a resident of Story, Wyoming, for 
the past several years. Her husband is engaged in ranching in Story. 
She does not participate in the day-to-day operation of Station WIBC 
and will not participate in the day-to-day operation of the proposed 
television station. 
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63. Cornelia F. Vaillancourt has been a resident of Pasadena, 
California, for several years. Prior to World War II, she lived in 


Indianapolis for several years and is acquainted with that City. Mrs. 
Vaillancourt does not participate in the day-to-day operation of Station 
WIBC and will not participate in the day-to-day operation of the a 
television station. : 


64. Robert M. Vaillancourt, director, has been a resident of - 
Pasadena, California, all of his life. On occasion, he has taken con-* 
siderable interest in WIBC, Inc. but has not attended all directors' ; 
meetings. He would not participate in the day-to-day operation of the 
proposed television station. | 

Mid-West T. V. Corporation : 

65. The Mid-West T. V. Corporation, hereinafter sometimes 
referred to as Mid-West, was incorporated in the State of Indiana on 
June 6, 1952. It is authorized to issue 75, 000 shares of common stock 
of which 410 shares have been paid in and issued and 74, 590 shares have 
been subscribed. The officers, directors and stockholders and the 
amount of stock held or subscribed and the percentage thereof are as 
follows: 





[3852] 


No. of Percentage 
| Shares Issued and 
Name and Residence Position Issued 


George Sadlier _ Pres. & Dir 175 28, 322. 5* 
Paul A. Walk Vice-Pres. 20 1, 855 


H. F. Krimendahl Vice-Pres. 0 10, 000 
& Dir. 


Harry D. Leer — Sec.-Treas. 35 4,000 
& Dir. 


Richard T. James Dir. 0 500 
James K. Northam --- 
Wake Up Oil Co., Inc. 

Voted by 
James A. Hogshire, Jr. Dir. 12, 500 16.67% 
David F. Milligan* Dir. 0 0 
Harold R. Taylor 3, 600 4.90% 
Lawrence E. Morris - 3,600 4.05% 
Thomas K. Denton _ 0 0.05% 
Burkett C. Herrick 3,712.5 5. 00% 
Horace O. Wright, Jr. --- . 0 0. 10% 
Berchman F. Donovan Dir. 5, 100 6. 80% 


*Mr. Sadlier will make 500 shares of stock available to David F. Milli- | 
gan, proposed general manager. 


, All of the above are residents of Indianapolis, Indiana, or the area 
immediately adjacent thereto except Messrs. Thomas K. Denton and 
"Burkett C. Herrick who are residents of Chicago, Illinois. 


[ 3853] 

66. None of the above have any interests in any radio station, 
television station, newspaper, magazine, motion picture company or 
theatre. 

67. George Sadlier, president and director, has been a resident 
of Indianapolis, Indiana, since birth. In 1925, after attending Notre 
Dame University, he joined his father in the real estate business and in 
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1930 was elected director of the Indianalo Building and Loan Association. 
He became its executive manager and secretary in 1933 and president in 
1936 when this company was converted into Union Federal Savings and 
Loan Association. This company now has deposits in excess of 
$22, 000, 000. _— 

68. Mr. Sadlier has been a member of the Indianapolis Chamber 
of Commerce since 1930, the Elks since 1938, served on the Marion 
County Council 1938-1942, a member of the Lawrence Township Plan- 
ning Commission in 1944, a member of the Marion County Planning 
and Zoning Commission from January 1, 1948 through December 31, 1953, 
treasurer and director of the Leader Dog for the Blind Association and 


other organizations. | 
69. Paul A. Walk, vice-president and sales manager, has been 

a resident of Indianapolis, Indiana, since 1925. Asa young man, he 

was in the hotel business but in February 1944 became sales manager 


of Station WIRE, Indianapolis, Indiana. As sales manager, he handled 
public relations, worked directly with various civic organizations, ar- 
ranged for remote broadcasts for various companies, handled auditions 
and interviewed personnel. In August 1946, he left Station WIRE to“ 
devote full time promoting professional sports in Indianapolis, includ~- { 
ing the operation of the Indianapolis basketball team of which he had { 
become a half owner. In 1948, he purchased the remaining half inter- 
est of the team which became known as the Indianapolis Jets. Attend- 
ance at the professional games was not sufficient to meet payroll and 
expenses and the Jets went into receivership£/ Obligations to all per- 
sons, however, were paid in full. In 1947-1948, he served a8 president 
of the National Basketball League. While owning and managing the 

Jets, Mr. Walk became acquainted with sports writers, newscasters 
and others. Many of the games played by the Jets were televised. In 
June 1949, he became zone manager for the Indianapolis District of 

the Ford Motor Company and in 1951 was made the new and used car 
sales manager for the Indianapolis district, which position he now holds. 


| 
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Mr. Walk is a member of the Meridian Heights Brestytesize church 
and the Masonic order. 

70. In the event Mid-West is the successful applicant in this 
proceeding, Mr. Walk, in addition to being vice-president, will be the 
sales manager of the station and devote his entire time to such duties. 

71. Mr. Sadlier became interested in the proposed television 
venture in 1951 and discussed the matter with several friends. These 
discussions led to the subsequent incorporation of Mid-West T. V. 
Corporation 


6/ This fact was not disclosed to the Commission in the application of 
Mid-West. The Indianapolis Jets are not a party to the Mid-West appli- 
cation. This matter, however, is of no importance if it be assumed 
such disclosure should have been made. 


[3854] 
and the prosecution of this application. Mr. Sadlier did not prepare any 
part of the application or amendments thereto which were filed by Mid- 
West nor did he prepare any of the exhibits which were submitted in 
evidence. The major part of the preparation and planning, however, 
was done by Mr. Frank Parrish, former proposed general manager, 
pursuant to the instructions of Mr. Sadlier and under his supervision. / 
» In the event Mid-West is the successful applicant, Mr. Sadlier would f 
- devote from 24 to 32 hours per week to the day-to-day operation of the ; 
> station. “/ In addition to serving as president and director, he will 
be chairman of the program committee in charge of special events. / 
Mr. Sadlier will receive no salary fromthe operation of the proposed 
television station. He has visited two television stations on several 
occasions but has never discussed the actual operating details of the: 
stations with anyone in authority. He has endeavored to familiarize 
himself with the Federal Communications Commission statutes and 
the NARTB Code. 
72. Mr. Sadlier failed to file personal income tax returns with 
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the United States Government for the years 1941 through 1945. He did 
not file estimates of his income tax for the years 1943, 1944 and 1945 
and failed to file tax returns with the State of Indiana for the years 1940 
through 1945. In 1946, an investigation into the tax affairs of Mr. Sad- 
lier was commenced by the Bureau of Internal Revenue. Asa result of 
this investigation a settlement was made with the Treasury Department 
by which the taxes were paid in full as well as delinquency and fraud 
penalties and interest. The precise amount of the penalties is not shown 
by the record. 8 Mr. Sadlier attributed his failure to pay taxes to the 
fact that he had not kept an elaborate set of books and had difficulties 
in employing the necessary accounting assistance to make out the reports. 
Mr. Sadlier's explanation for his conduct in connection with the 
foregoing matters is as follows: | 


; 

pn ci ee : i 

7/ His business day normally begins about 12:00 noon at home. For the 4 
# 
f 


past two years he has arrived at the office between 3:00 and 4:00 o'clock 

and worked into the evening hours. During 1954 he was under doctor's ; 
orders to have ten hours rest a day which could be reduced t eight hours f 
a day in 1955. rs 


8/ The Examiner refused to permit examination of Mr. Sadlier and his f 
accountant regarding the amount of penalties assessed against Mr. Sad- 
lier by the United States government for the reason that the amount of 
the penalties is immaterial. As the record discloses the penalties we 
assessed in terms of percentage, which is as demonstrative as would 
the amount in terms of dollars; we are in accord with this ruling. 

[3855] ! é 


Mr. Sadlier had never filed a personal income tax return prion 
to 1940. 9/ In January or February of 1942, he took his records for. 


. 1940 and 1941 to the local Internal Revenue Service Office for assistance 


in preparing his 1941 return. He was advised to obtain professional 

help because of the admitted incompleteness of his records. | In the sum- 
mer of 1942 he delivered to an accountant, then an employee of the Gross 
Income Tax Department of the State of Indiana, all of his records from 
1940 to that time to prepare a 1941 return. By January, 1943 the 
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*,no finding of fraud or reference to those regulations was made in the 
"settlement sheet. No civil or criminal action was ever brought against 
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accountant had not completed the return and Mr. Sadlier authorized him 
to prepare a return for 1942 also. The accountant had not completed the 
returns by March, 1943 and had changed jobs so that Mr. Sadlier was un- 
able to locate him until 1946; the accountant had not returned the rec- 
ords. In late 1944 Mr. Sadlier employed a tax firm to begin reconstruc- 
ting his books. Shortly thereafter the accountant working on the matter 
died. In December 1945 the services of Mr. Livengood were obtained. 
In the spring of 1946 the Internal Revenue Service began investigating 
the matter. Shortly thereafter Mr. Sadlier located the accountant who 
had his books, obtained the books from him and employed a Mr. Hosier, 
another accountant, to reconstruct the books. Returns were filed in , rd 
February of 1948 for the years 1941 through 1945. In the settlement . 
which was effected certain concessions were obtained enabling the estab- 
lishment of bases for long-term tax benefits. In obtaining these benefits 
the imposition of certain penalties was agreed upon including 50% penal- 
ties assessed under regulations governing fraud. The 50% penalties | 
were assessed for the years 1941 through 1943, in addition to delinquency f 
penalties for those years. For the years 1944 and 1945 delinquency pen- 





_ alties only were assessed. During the period 1941-1943 no requests for f 


extension of time to file returns were made. Mr. Sadlier testified that ~ a 


4 


Mr. Sadlier in this connection. 10/ 


9/ The Examiner would not permit questions to be asked with regard to , 
the income of Mr. Sadlier for the year 1940 or years prior thereto, as- / 
serting that such information was too remote and must be presumed 
to have been considered by the Internal Revenue Service in settling claims 
for the years 1941 through 1945. We find no basis for the presumption 
made nor do we believe that the period was too remote for such evidence 
to be material. We do, however, generally leave to the determination 

of the proper regulatory body questions as to violation of law under their 
jurisdiction. In this instance, however, we believe inquiry should have 
been permitted to the degree of permitting a determination as to whether 


Mr. Sadlier had been in violation of applicable tax laws in prior years, 


and if so, the basis for the Internal Revenue Service having failed to 
take action thereon. In this connection we note that the record shows, 
at 
an, 
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[footnote 9 continued from preceding page] 

Mr. Sadlier had been a prominent official of a building and loan associa- 
tion since 1933 and that he had never filed a personal income tax return 
prior to 1940. The excluded evidence therefore would have been ma- 
terial in determining whether a pattern of conduct existed over a long 
period of years and the degree of responsibility demonstrated by Mr. 
Sadlier in these matters. On the basis of the present record however, 
we are unable to conclude that Mr. Sadlier'’s action in not filing returns 
for those years was improper. In view of our final disposition of this 
proceeding, our determination here is not prejudicial to any party. 


10/ We are not in agreement with the Examiner's assertion (FCC 55M- 
74, Mimeo No. 15847, dated Jan. 19, 1955) that since due process of 
law requires that all applicants be treated alike, inquiry into Mr. Sad- 
lier's tax matters [Continued on next page] | 


[3856] 

73. Herbert F. Krimendahl, vice-president and director, has 
been a resident of Indianapolis since 1946. Upon being released from 
active duty in World War I, he entered the employ of the Crampton & 
Son Canning Company at Celina, Ohio, and in 1933 became its president. 
In 1946, he became executive vice-president of Stokely-Van Camp, Inc. 
and in 1948, president of this company. Stokely-Van Camp, Inc. op- 
erates more than 60 plants throughout the United States, Canada and 
Hawaii, processing and canning various vegetables and food products. j 
In 1939, Mr. Krimendahl was elected first vice-president of the Na- 
tional Canners Association; in 1940, became its president. During , 
World War II, he served as a dollar-a-year man at the War Production 
Board, From 1947 to 1950, he was a member of the U. S. Department 
of Agriculture, Vegetable Advisory Committee, and since the dissolu- 
tion of that committee has been invited to special meetings called on 
' food problems. He has been a member of the board of directors of 
the Merchants National Bank and Indiana Trust Company since 1950 
and a director of the Merchants National Bank and Trust Company 
which was formed when the two banks merged. He isa director of 
Citrus, Inc. and Pictsweet Foods, Inc., a member of the Indiana 
Advisory Board of Liberty Mutual Insurance Company and since 
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January 24, 1954, a member of the Task Force on Management of Sub- 
sistence in Federal Agencies under the Hoover Commission. Mr. Krim- 


endahl has been a director of the Indiana State Chamber of Commerce " 
since 1950; a former director of the Indianapolis Symphony Orchestra; ‘ 
a member of the Indianapolis Hospital Development Association; a « 


member of the Masonic Order; and a member of the president's Ad- 
visory Council of Indiana Central College. He has also been active in 
Community Chest, Red Cross and Indianapolis Christmas Committee af- . 
fairs. 
74, Mr. Krimendahl, in addition to his duties as vice-president 
and director, will serve as chairman of the committee on agriculture 
and programs and plans to devote not less than ten hours per week to 
; the operation of the station. He is uncertain however as to the length 
of time during which he would participate in the activities of the com- 
mittee on agriculture. If there is a conflict in the demands on his time 
as between his present business and Mid-West, his present business will —g 
be given priority. Mr. Krimendahl has endeavored to familiarize him- a i 
self with FCC Rules and Regulations and has visited television stations. ¢ 
% 75. Mr. Krimendahl owns approximately 1, 500 acres of farm i 
‘, land in Ohio and Indiana on which he raises purebred Angus cattleand «© * 
‘ race horses. From 1951 to June 1954, he was a director and minority / 
} stockholder of Skyland Broadcasting Company, licensee of Station WONE; | 
: Dayton, Ohio. i ¥ 


? 76. Harry D. Leer, secretary-treasurer and director, hasbeen _ 

a resident of Indianapolis since 1924. He has practiceddentistryin 
Indianapolis since 1927. He has been a member of numerous profes- _ 

sional, civic, fraternal and other organizations and has been active in’ * 


sports. He plans to devote approximately five hours per week acting ) 
as chairman of Mid-West's sports committee which will advise on 


programming. 





10/ (Cont'd) necessitates a similar inquiry into the income tax matters 
of the principals of all competing applicants. There was full opportunity 
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10/ (Cont'd) to examine the principals of the other mtinticcel (had an 
appropriate foundation for such examination been laid) with respect to 
income tax matters during the course of the hearing when said princi- 
pals were present, but there was a failure to do so. | 
| 
[3857] ! 

77. Richard T. James, a director, has been a resident of Indian- 
apolis since 1938. He is a member of the Indiana Bar. He served in 
the state legislature from 1935 to 1936, was deputy secretary of the 
State of Indiana from 1938 to 1940, was state auditor from 1940 to 
1944 and lieutenant governor from 1944 to 1948. From 1948 to 1952, 
he was vice-president and treasurer of Butler University and has been 
a member of the board of directors since 1952. Mr. James has served _ 
as the secretary and manager of the Hoosier Motor Club since 1952. ’ = 
In connection with such duties, he appears on safety and traffic programs F 
on local radio and television stations and at the time of the hearing had : 
been appearing on Station WF BM-TV for 85 consecutive weeks, present- é 
ing a program relating to road conditions and safety. Mr. James will f 
devote 15 hours per week as chairman of the Mid-West committee on 
education and safety and will conduct some of the Mid-West programs. 
Mr. James' civic activities include the following: a member of fra- { 
ternal organizations; a former chairman and now a member of board f 
of directors of Community Chest; chairman of public relations com-* 
mittee of Indianapolis Hospital Development Committee; Indianapolis’ 
PTA and state chairman of PTA; a member of Mayor's comnittee of 
safety; and a member of Presbyterian Church. | 
78. James K. Northam has been a resident of Indianapolis since 

, 1937. From 1937 to 1941, he was deputy attorney general of Indiana; 
_ from 1941 to 1942 was first assistant to the attorney general; in 1943 
was personal counsel to the governor; and from 1943 to 1946 was a 
commissioned officer i in the Navy, | serving, overseas. Following his 
release from the Navy, “he returned to Indianapolis and has been practic- 
ing law. He is a member of various legal and civic organizations. Mr. 
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Northam has served as a moderator and participant in a number of 
forum and discussion programs on radio and television. He proposes 
to devote approximately one-third of his time to the Mid-West station 
and act as chairman of its committee on public service, governmental 
and discussion programs. He will moderate some of these programs, 

78. James A. Hogshire, Jr., director, has been a resident of 
Indianapolis since 1933, during which he has been engaged in the oil 
business except for the period 1942-1945, when he served overseas as an 
officer in the Air Corps. Mr. Hogshire is a 50% owner of the Wake Up 
Oil Company, Inc. which, at the time of the hearing, was sponsoring 
four television programs on local stations. Mr. Hogshire proposes to 
devote seven hours per week to the station operation, serving as chair- 
man of the committee on news. Among other organizations, Mr. Hog- 
shire is a member of the Chamber of Commerce; a member of the 
Indianapolis Aviation Commission and the Marion County Aviation Com- 
mission. 

80. Robert M. Stith, a 50% owner of the Wake Up Oil Company, 
Inc. , has been a resident of Indianapolis since 1929. He is a member 
of the Marion County Juvenile Advisory Council, a member of the Citi- 
zens Juvenile Court Bi-Partisan Committee, a member of the Indiana 


\ Boy Scout Council and other organizations. Mr. Stith will devote ten 
\pours per week as chairman of the Mid-West committee on children's 
programs. . 
} 
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81. David F. Milligan, director and general manager, is a resi-. 
dent of Indianapolis. In 1928, he served as an announcer in the copy _ 
department of Station WFBM, Indianapolis. He later moved to Station: 
WCED (now WAIT), Chicago, Illinois, as program director. He re- 
turned to Indianapolis to serve as copy editor in the sales department 
of Station WIRE. Mr. Milligan operated his own advertising agency in 
Indianapolis and for two years was sales manager for the Duncan 
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Printing Company. In 1950, Mr. Milligan joined the staff of WFBM, 
Inc. as director of public relations and sales promotion for WFBM- 
AM and TV. He resigned his position in July 1953, when he became 
manager of Station WFAM-TV, which position he held until he resigned 
in August 1954. He has appeared on a number of TV panel shows and at 
various universities and before civic, fraternal and educational groups. 
Mr. Milligan proposes to devote all of his time to the operation of the 
television station. Mr. Milligan has been active in various community 
fund drives; he is a member of fraternal organizations; and he is past 
president and a charter member of a civic theatre workshop in Indian- 
apolis. 

82. Harold R. Taylor has been a resident of indianapolis since 
1932, and has been engaged in the banking business, He is chairman 
of the Mid-West committee on political programs and will devote five 
hours a week to such activities. Mr. Taylor is a member of several 
service clubs and professional organizations. He isa member of the f 
Methodist Church. | 

83. Lawrence E. Morris has been a resident of Indianapolis for 
the past 30 years. He has practiced dentistry in Indianapolis since 
1935.. He is a member of various professional groups and will devote 
six hours per week as chairman of the Mid-West committee on publig: 
health. He will also organize the weekly health programon the stati 
Mr. Morris is a member of several service and civic organizations, 

84, Thomas K. Denton and Burkett C. Herrick are résidents of 
Chicago, Illinois. Each is affiliated with a national advertising agency. 
They do not intend to move to Indianapolis but will act as aivlcons to 
the station on commercial policies when requested to do 80. 

85. Horace O. Wright, Jr. has been a lifelong resident of Indian- 
apolis. He has been in the real estate business in Indianapolis since 
1948 and will act as advisor on building maintenance and real estate 
problems. Mr. Wright is a member of several civic and fraternal 
organizations, and is a member of the Presbyterian Church. 
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86. Berchman F. Donovan, director, 11/ has been a resident of 
Indianapolis since 1948, when he purchased the Hoosier Cadiilac Com- 
pany. 





11/ Mr. Donovan became a director and chairman of the committee on 
religious programs after the death of Howard J. Baumgartel. By order 
released May 11, 1956, the Commission permitted the record to be re- 
opened to show the death of Mr. Baumgartel and the organizational 
changes incurred thereby. 


[3859] 
7 From 1943 to 1946, he was on duty with the U. S. Navy as a commis- 
7 sioned officer. Prior to military service, he was engaged in various 
accounting and sales capacities for the Cadillac Motor Company. Mr. 
Donovan is a member of the Indianapolis Chamber of Commerce and 
other local organizations. He will devote approximately five hours per 
week as supervisor of auditing and bookkeeping of the television station. : 
He is also chairman of the committee on religious programs. 12/ He is it 
active in several civic organizations and is a church member. - 
¥ 87. Mid-West has established eleven program committees to i 
‘ assist and advise in the operation of the proposed station. A member " 
\ of the Mid-West organization will serve as chairman of a committee with | 
\. one or more outstanding citizens assisting him, ‘These commitieas witt f 


‘meet at least once a month and make suggestions in an advisory capacity: 
to the station's staff. Several committees have been appointed and the ‘ 


‘ 


Chairman of each has met with the members either formally or inform-. 
ally on at least one or more occasions discussing proposed program- «< 
ming activities within the jurisdiction of the particular committee. 
These committees did not assist in the formulation of the proposed ~< 
programs. | 

88. Mid-West has also appointed a citizens advisory program 
committee which will meet with the Board of Directors at least four 
times a year. This advisory committee will make recommendations 

i for program changes and improvements. 
3p 
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89. Mid-West's application for a construction permit, as origi- 

nally filed, disclosed that the building in which it proposed to place its 
studios was to be constructed by La Rue's, Inc., a corporation owned 
by a Mr. and Mrs. H. L. Horton, and leased to Mid-West with an op- 
tion to purchase. La Rue's, Inc. was to erect this building, in part, 
from funds to be borrowed from the Union Federal Savings and Loan 
Association (hereinafter referred to as Union Federal), of which Mr. 
Sadlier is the president. The Commission found Mid-West financially 
and otherwise qualified. Two of the parties herein filed petitions to 
enlarge the issues with respect to the financial qualifications of Mid- 
West and raised the question, among others, as to whether Mid-West's 
option to lease and/or purchase its studio from La Rue'’s, Inc. could be 
effectuated because of the alleged illegality of the loan agreement i : 
between La Rue’s and Union Federal. — 13/ Shortly thereafter Mid-West f 
made new financing arrangements and the Examiner permitted it to { | 
amend its 


12/ [See Footnote 11] 


13/ The alleged illegality results from (1) "self-dealing" by Mr. Sad- 
lier as Mid-West's president and as a director and officer of Union | 
Federal, (2) a transgression thereby of the permissible lending powe 
of Union Federal, and (3) a violation of the investment requirements ; 
governing Union Federal. 






[3860] | ¢ 
application to reflect these changes. The Commission refused to en- 
large the issues and upheld the Examiner in permitting amendment of 
Mid-West's application (FCC 54-828 released July 2, 1954 and FCC 
55-181 released February 14, 1955. 14/ ‘The following sub-paragraphs 
relate to the terms of the original loan agreement and to the negotia- 
tions concerning the formulation of said agreement. We deem find- 
ings in this area to be relevant. “As stated in our order released July 2, 
1954, supra, to the extent that the circumstances surrounding the % 
| = 
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original loan agreement may have a bearing on Mid-West's character 
qualifications, the standard comparative issue adopted in the designa- 
tion order permits inquiry to establish Mid-West's character qualifica- 
tions as a licensee. 

(a) The record indicates that Mid-West was not in a financial 
position to purchase land and build a television studio. La Rue's, 
Inc. owned some land in which Mid-West was interested. Mr. Sad- 
lier, on behalf of Mid-West, entered into an agreement with the Hortons, 
owners of La Rue's, whereby they would construct a studio for Mid- 
West at a cost not to exceed $350, 000 and Mid-West could lease and/or 
purchase said land and improvements. The initial purchase price 
was $550, 000 and the price was to increase if the first option was not 
exercised. Mr. Sadlier testified that the land was valued at $200, 000 
by appraisers, which value was based in part on the proposed improve- 
ments and lease agreement. Union Federal, through the efforts of 
Mr. Sadlier, agreed to loan to La Rue's the sum of $300, 000 to assist 
in the construction of the proposed television studio and agreed also to 
purchase certain real estate contracts from it for approximately 
$108,000. At the time the loan agreement was entered into no archi- 
tectural plans had been drawn, no costs of construction had been sub- 


s mitted, and no investigation had been made of the real estate contracts { 


3t0 be purchased, P 
(b) Two sections of the rules and regulations promulgated by : 

the Home Loan Bank Board for the administration of the Federal Savings 
and Loan System are in question here as the result of the above- 
mentioned loan agreement. Section 145, 6-8 provides that a federal 
association may not make a real estate loan to a director, officer or « 
employee of the association or to any corporation in which any of such 
parties are stockholders unless no more than a certain percentage of 
stock is owned by these parties. Thus, a loan could not have been made 
directly to Mid-West without violation of this Section due the extent of 
the stock interest held by Mr. Sadlier in Mid-West. Mr. Sadlier however, 
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is not a stockholder in La Rue's, Inc. and there has been at least a 
technical compliance with this section of the regulations, 15 : Section 
145. 6-1(b) authorized | 

| 


14/ We are presently urged to reconsider our rulings in this poe: 

and reach a different result. However, no matter has been brought to our 
attention which would require us to reach a different determination and 
we are not persuaded that our former action was erroneous ‘i preju- 
dicial to the other applicants. 


15/ Whether or not this would be deemed compliance in fact by the 
regulatory body under which Union Federal operates could be resolved 
only by that body. | 


[3861] : 
loans up to 50% of the appraised value when the time of repayment is 
as much as twenty years and up to 60% if repayment is to be made within 
fifteen years or less. In this loan agreement Union Federal proposed : 
to loan La Rue's 55% of the cost of construction on an obligation which f 
was to be repaid over a period of twenty years. According to Mr. Sad- 
lier there was an error in dictation or transcribing and the time for re- 
payment should have been fifteen years. Mr. Sadlier was advised of / 
this error while in Florida and returned to Indianapolis immediately. / 
New financing arrangements were completed shortly thereafter and 
amendment of Mid-West's application occurred. The record shows 2 
the substitute bank commitment contained conditions considerably more 
stringent than those which had been imposed by Union Federal, includ- 


ing the requirement that the loan be guaranteed in full by six stockhold- 
ers of Mid-West. 


[3862] 
Crosley Broadcasting Corporation | 
90. Crosley Broadcasting Corporation, hereinafter sometimes 
referred to as Crosley, is an Ohio corporation and a wholly-owned 
subsidiary of the AVCO Manufacturing Corporation. The officers, He 
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directors and their residence are as follows: 


Name Residence Position 
James D. Shouse Cincinnati, Ohio Chairman of the Board & Dir. 
R. E. Dunville Cincinnati, Ohio Pres., Dir. & Gen. Mgr. * 
Rr. s. Pruittl®/ NewYork, N. Y. Sec. & Dir. ! 
K. T. Murphy Cincinnati, Ohio Vice-Pres. & Treas. 16/ 
Ward L. Quaal Cincinnati, Ohio Vice-Pres. & Asst. Gen. Mgr. | 
John T. Murphy Cincinnati, Ohio Vice-Pres. in Charge of ‘ 
Television ( 
R. J. Rockwell Cincinnati, Ohio Vice-Pres. & Dir. of Engi- ‘, 
neering 
Harry Mason Smith Cincinnati, Ohio Vice-Pres. in Charge of Sales 
Gilbert W. Kings- Vice-Pres. in Charge of Public 
bury Fort Mitchell, Ky. Relations 
Bernard Musnik New York, N. Y. Vice-Pres. in Charge of 
* Eastern Division Sales 
Harry P. Albrecht Wheaton, [llinois Vice-Pres. in Charge of 
5 Central Division Sales 
James L. Butsch § Columbus, Ohio Vice-Pres, in Charge of Sta- ‘ 
‘. : tion WLWC : : 
\ 4H. P. Lasker Dayton, Ohio Vice-Pres. inCharge of Sta- {| 


4 ! tion WLWD } 


E 
William P. Rona Atlanta, Georgia Vice-Pres. of Crosley & Pres. ¢ 
\ son & Gen. Mgr. of Crosley f 





ictor Emanuel New York, N. Y. Director { 
W. A. Mogensen— n8/ New York, N. Y. Director ‘ 
Irving B. Babcock Bloomfield Hills, Director 
Mich. 
Thomas A. O'Hara Bedford Hills, Director , 
N. Y. Z 
Joseph B. Hail Cincinnati, Ohio Director 


¢ 


16/ By letter dated May 14, 1956, Crosley advised the Commission of 
certain changes in its corporate structure. Counsel for the competing 
applicants and the Broadcast Bureau consented to the taking of official 


notice of the facts set forth in such letter. 


Official notice is taken of 


a 
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: the following facts: On November 15, 1955, R. S. Pruitt, New York, 
= New York was replaced as secretary, director and member of the Execu- 
= tive Committee of Crosley by M. A. McLaughlin, Cincinnati, Ohio; 
. on November 15, 1955, K. T. Murphy, Cincinnati, Ohio, vice presi- 


dent and treasurer of Crosley was made assistant secretary of the 

company; on November 30, 1955, W. A. Mogensen, New York, was 

replaced as a director and member of the Executive Committee of 

Crosley by K. R. Wilson, Jr., Bronxville, New York; and on February 

27, 1956, Thomas A. Bland, Cincinnati, Ohio became.a vice president 

of Crosley. These men have no broadcast interests other than Cros- 

ley. It is to be noted that no biographical information was submitted ; 
as to Messrs. McLaughlin, Wilson and Bland. | 3 | : 
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91. Mr. Shouse, chairman of the board; Mr, Dunville, president, f 
general manager and director; and all vice-presidents of Crosley have ¢ 
devoted the greater part of their adult life to the radio and television rc 
industry. Some have been engaged in broadcasting for more than 20 
years. Mr. Shouse and Mr. Dunville are the only directors who had 
any experience in broadcasting prior to 1946. | 
5 92. AVCO Manufacturing Corporation, hereinafter sometimes 
\ referred to as‘AVCO, is a corporation which has issued and outstand- 
ing approximately 9,000, 000 shares of common voting stock held by / 
approximately 62, 000 shareholders and approximately 140, 000 shares 
of preferred stock held by approximately 4,000 shareholders. This ' 
stock is bought and sold on the New York Stock Exchange. | 
y 93. AVCO, in addition to owning all of the stock of Crosley 
- Broadcasting Corporation which it acquired in 1946, owns or controls 
several large manufacturing companies, including Crosley Bendix 
Division, manufacturer of home appliances; Lycoming Spencer Division, 
manufacturer of gasoline engines.and industrial boilers; American Kitchen 
Division, manufacturer of kitchen cabinets; Carrolton Furniture 
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Manufacturing Corporation; Olympus Films, Inc. ; and Crosley Radio 
Television Limited of Canada. 

94. Crosley Broadcasting Corporation is the licensee of three 
television stations and one AM station and through a subsidiary, Cros- 
ley Broadcasting of Atlanta, Inc., owns and controls a television station 
in Atlanta. These stations are as follows: 

Call Letters and Location Frequency Power 


WLWT (TV), Cincinnati, Ohio Channel 5 100, 000 watts 
. 680 feet above 
average terrain 


WLWD (TV), Dayton, Ohio Channel 2 100, 000 watts, 
510 feet above 
average terrain 


WLWC (TV), Columbus, Ohio Channel 4 100, 000 watts, 
440 feet above 
average terrain 


WLWA (TV), Atlanta, Georgia Channel 11 316, 000 watts, 
| 567 feet above 
average terrain 


WLW (AM), Cincinnati, Ohio 700 Kilocycles 50, 000 watts 


[3864] 
‘95, James D. Shouse began his employment in radio in 1929 when _ 


\ he joined the sales staff of the Columbia Broadcasting System in its 


Chicago office. He, thereafter, became general manager of CBS 


Station KMOX, St. Louis, Missouri. In 1937, he became first vice- 
‘president and general manager of Crosley Broadcasting Corporation 
and established his residence in Cincinnati. In 1946, he became presi- 
dent of Crosley and in 1949 was made chairman of the board, which 
position he now holds. , é 
96. Mr. Shouse, a resident of Cincinnati, Ohio, is senior vice- 
president, director and member of the executive committee of AVCO 
Manufacturing Corporation and serves as an officer in various allied 
divisions of that corporation. He is chairman of the board of Crosley 
Broadcasting of Atlanta, Inc. and an officer and director of various 
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subsidiary corporations of Crosley. He serves asa member of the 
board of directors of various other corporations and banking institutions 
which are not affiliated with Crosley or AVCO. Mr. Shouse has served 
on many broadcasting industry boards and committees, including the 
National Association of Broadcasters. He performed special assign- 
ments for the United States Government during World War II in con- 
nection with the Voice of America. He is chairman of the Cincinnati 
Summer Opera Association, a member of the Citizens Development 
Committee of Cincinnati, a member of the board of trustees of the Uni- 
versity of Cincinnati and of the Cincinnati College of Music. In 1953, 
he served as president of the Cincinnati Chamber of Commerce. He is 
interested in fostering adult education and has worked closely with non- 
commercial educational television Station WCET in Cincinnati, Ohio, 
offering Crosley's staff and facilities for the development of this station 
and for the presentation of its educational programs. | 

97. Robert E. Dunville, a resident of Cincinnati, Ohio, was first 
employed in radio in 1931 when he joined the sales staff of CBS Station 
KMOX, St. Louis, Missouri, and became assistant general manager / 
of that station in 1933. In 1937, he was employed by Crosley and was f 
named general manager of Station WSAI, then owned by Crosley. In i 
1946, he became vice-president of Crosley and was appointed general 
manager of Station WLW. In 1949, he became president of Crosley, 
which position he now holds. : ¢ 

98. Mr. Dunville is chairman of the executive committee and 
director of Crosley Broadcasting of Atlanta, Inc. and an officer and 
director of various subsidiary corporations owned by Crosley. He 

’ established and developed Crosley's farm which is maintained by the 
corporation in the furtherance of the agricultural programs presented 
by Crosley. Mr. Dunville is a director of the Cincinnati College of 
Pharmacy which is a branch of the University of Cincinnati; he is also 
chairman of the Information Committee for the Cincinnati and Hamilton 
County Civil Defense Organization. 
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99. R. S. Pruitt is a practicing attorney and has been secretary 
and director of Crosley since Crosley was acquired by the AVCO Manu- 
facturing Corporation in 1946. bas 

100. K. T. Murphy, a resident of Cincinnati, Ohio, vice-president 
and treasurer, 1”/ entered the radio field in 1982, became affiliated 
with Crosley in 1946 and became vice-president and treasurer in 1951. 
He is also vice-president and treasurer of Crosley Broadcasting of 
Atlanta, Inc. and is an officer of other subsidiary corporations owned 
by Crosley. 

101. Ward L. Quaal, */ while still a student at the University 
of Michigan in 1937, was employed on a part-time basis at Station 
WJR, Detroit, Michigan, and has been in the radio business since that 
date except for the period 1943-1945 when he was on active duty for the 
United States Navy. In 1952, he moved to Cincinnati and became assis- 
tant general manager of Crosley and in 1953 became a vice-president 
of the company. Mr. Quaal will devote approximately ten to twenty per 
cent of his time to the proposed television station. Mr. Quaalisa 

* member of several service clubs in Cincinnati, a member of the Agri- 
cultural Citizens Committee on the Hoover Report, a member of the 
, Farm-City Conference Board, a member of the Citizens’ Advisory 
' Board, Greater Cincinnati Educational Television foundation. He has 
also participated in Boy Scout and civil defense activities, 

102. John T. Murphy entered the radio field in 1931 with NBC 
in New York and has continued in that field since that date. In 1949, 
he was employed by Crosley as the manager of Station WLWD, Dayton, 
Ohio. He became director of television operations in 1949 and vice- ¢ 
president in charge of television in 1951. He is also an officer in 
various subsidiary corporations owned by Crosley. 

103. R. J. Rockwell is a pioneer radio engineer who received 
his first amateur license in 1920, commercial call letters WNAL in 
1921, supervised the installation of the engineering equipment of Station 
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WOW in Omaha, joined Crosley in 1929 and has participated in engineer- 
ing activities of the company since that time. He holds many patents on 
electronic equipment and has contributed many treatises to scientific 
publications. In 1946, he became vice-president and director in charge 
of engineering for Crosley. Mr. Rockwell is a member of the subcom- 
mittee of the Ohio Program Commission on Educational Television. He 
is also a member of the Headquarters Staff of the Civil Defense Organi- 
zation for Cincinnati and Hamilton County, and eens director 
for Conelrad of the Greater Cincinnati area. 

104. Gilbert W. Kingsbury is a newspaperman by profession. 
In World War II, he was employed by Crosley as a newswriter and sub- 
sequently became the news editor of Station WLW, heading its Washing- 
ton news bureau. In 1951, he was named director of public relations i 
for . | ; 


17 _/ See footnote 16 supra. : é 
* / The Commission's records (Form 323) disclose that on November | 
2, 1956, Mr. Quaal resignedfrom Crosley Broadcasting Corporation. £ 
In view of this, Mr. Quaal's qualifications have not been considered f 
other than as set forth in the findings herein. : 


[3866] i 
Crosley and was appointed to the post of vice-president in charge of 3 
public relations in 1953. Mr. Kingsbury in 1953 was chairman of the 
Rally Committee for the Cincinnati Community Chest, publicity direc- 
. tor for the Cincinnati March of Dimes Campaign and for the Kenton | 
. County Polio Campaign. He has also been active in Boy Scouts, Boys’ 
- Club and YMCA affairs. 

105. James Leonard Butsch first entered radio as a member of 
the talent staff at WROF, Gainesville, Florida, when that station was 
operated by the University of Florida. ‘He was first employed by Cros- 
ley in 1936 and from 1945 to 1949, he was program manager of Station 








. 
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WSAI, Cincinnati, Ohio. In 1949, he rejoined Crosley, was made man- 
ager of Television Station WLWC in Columbus and in 1953 became a 
vice-president. Mr. Butsch has been active in Boy Scout activities, 
and a member of polio, cancer and heart societies in Columbus, Ohio. 
He is also vice chairman of a high school development fund and a mem- * 
ber of the Columbus Metropolitan Safety Committee. 

106. Victor Emanuel, a director of Crosley, is president, direc- 
tor, chairman of the board and member of the executive committee 
of AVCO, the parent corporation. Mr. Emanuel has been a director of 
Crosley since AVCO acquired that corporation in 1946. Mr. Emanuel 
is a director of various subsidiary corporations owned by AVCO as well 
as other corporations in the fields of food distribution, public utilities, 
steel, and shipbuilding. Mr. Emanuel is a director of the American 
Heart Association, a director of the 4-H Foundation of America, a 
director of the National Foundation for Medical Education. He isa 
trustee of Cornell University and of the University of Dayton. He isa 
Board Member of the Foundation for American Agriculture, a member # 
of the New York State Farm Bureau Federation, a member of the New 
York State Grange, and a member of the Advisory Committee to the 
Banking and Currency Committee of the United States Senate. f 

107. Harry Mason Smith has been in broadcasting since 1936 

! and affiliated with Crosley since 1940. Bernard Musnik joined Crosley . 

in 1940. Mr. Musnik has served as an officer of the Foreign Press 
‘Association of New York. He received a citation for his contribution to 
the operation of the Civil Defense System during World War I. Harry ; 
F. Albrecht has been with Crosley since 1944. Mr. Albrecht is active: 
in Boy Scout and PTA activities in Wheaton, Illinois. H. P. Lasker 


€ 


joined Crosley in 1940 and is now vice-president and manager of Station 
WLWD, Dayton, Ohio. William P. Robinson has been engaged in radio 
since 1928. He joined Crosley in 1940 and assumed his present posi- 
tions as vice-president of Crosley and president and general manager 
of Crosley Broadcasting of Atlanta, Inc. (WLWA) in 1953. Mr. 
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Robinson is active in Atlanta, Georgia civic activities, such as Cham- 
ber of Commerce, and associations for handicapped persons and muscu- 
lar dystrophy. Walter A. Mogensen 18/ is a member of the executive 


committee of AVCO and an officer 
18/ See footnote 16, supra. 


[ 3867] | 
or director of various AVCO subsidiaries. He has followed a career 
of finance and accounting. Irving B. Babcock is a director of Crosley, 
AVCO and various AVCO subsidiaries and other corporations. Thomas 
A. O'Hara, in addition to being a director of Crosley, is also associated 
with AVCO. Joseph B. Hall, a director of Crosley and AVCO, is presi- 
dent and director of the Kroger Company. Mr. Hall is active in Boy 
Scout affairs. He is a member of the board of Christ Hospital, Citizens 
Development Committee, Community Chest, and the Cincinnati Institute 
of Fine Arts. 

108. Mr. Shouse, as chairman of the board, and Mr. Dunville, . 
as president and general manager, manage and operate Crosley enter- | 
prises subject to over-all control of the board of directors. ‘Each of 
the various vice-presidents is individually responsible for the over-all 
activities of Crosley within his jurisdiction. The management and 
staff at the Cincinnati headquarters give advice and assistance to the 
various properties. Crosley maintains a special broadcast services 
department which is responsible for providing and developing educa- 
tional, religious, discussion, governmental, cultural, children's and 
special events programs. These programs are developed in coopera- 
tion with various organizations and groups in the service area of the 
several stations. Each of the stations maintains its own staff and the 
duties of the Crosley special broadcast services department are to act 
as a consultant and medium for the exchange of ideas. ! 

109. The Crosley organization has had a background of many 
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years experience in public service programming. In 1953, Station 
WLW developed a religious program presented under the title of the 
"Church by the Side of the Road." This program featured a choir pro- 
vided by the station and clergymen of all faiths who conducted services 
on a rotation basis. Many clergymen from Indiana have conducted these 
services. This program is still carried on Station WLW and is now 
carried by the television stations. 

110. In 1939, Crosley purchased a 137-acre farm which is lo- 
cated a short distance north of Cincinnati. This farm is operated by 
Crosley as a typical farm from which WLW originates various agri- 
cultural programs which have been broadcast on a regular basis for 
many years. Through the years, this farm has been visited by many 
farmers from the nearby states, including Indiana. In 1941, Crosley 
developed a series of programs entitled "World Front". It is a forum 
program utilizing a staff moderator, a group of panelists and a dis- 
tinguished guest. Important national and world-wide events were dis- 
cussed on these programs. A number of prominent Indianians have 
appeared on this program. Another program, "Builders of Destiny", 
dramatizes the historical and biographical background of personalities 
who have played a part in the building of the community or industry 

* located 
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‘within the station's service area. The record indicates that many In- 
diana subjects, events, localities and individuals have been dealt with , 
on this program. In 1950, WLW developed a program entitled "A Time 
for Planning" designed to analyze the school systems within its service 
area. The program, "College Salute", was designed to reflect the 
views of the students and faculty of the various colleges within the 
service area of the station. Many persons now prominent in the enter- 
tainment industry started their careers at Station WLW. 





[3868] 
59 


Broadcasting Experience 
111. Standard Broadcast Station WLW began operation on March 


2, 1922, as one of the pioneer broadcast stations. On October 2, 1928, 
it became a Class I-A station, operating on 700 ke with 50 kW power 
and has operated on such assignment to date except for the period 
April 17, 1934 to March 1, 1939, when, under special authorization, 

it operated with power of 500 kw. Station WLW has been affiliated 
with NBC since the establishment of that network in 1928, In 1934, it 
assisted in the formation of the Mutual Broadcasting System, originally 
a three-city hook-up between Stations WGN, Chicago, Illinois; WOR, 
New York, New York; and WLW, Cincinnati. WLW has remained 
affiliated with MBS since 1934. In 1937, Crosley began experimental 
work in the design and development of television equipment. ! It created 
a television division in its engineering department in 1939. ! 

112. WLWT, Cincinnati, which received its commercial construc- 
tion permit in 1946, was the first television station to operate in the 
State of Ohio. During the same year, Crosley also received authoriza- 
tion to construct and operate Station WLWC, Columbus, Ohio, the first 
television station inColumbus. On April 4, 1947, it received authoriza- 
tion to construct Station WLWD, Dayton, Ohio, which became the second 
television station in Dayton. On February 11, 1953, Crosley, with ‘ 
Commission consent, acquired Station WLWA, Atlanta, Georgia, and 
has been operating that station ever since. 

113. The Commission's Sixth Report and Order in the ieriaion 
allocation proceeding required that each of Crosley's television stations 
change channel assignments. When this was done, Crosley improved 
the facilities of each station, installing new antennae and increasing the 
power to the maximum authorized by the Commission, | 

Crosley's Regional Network ! 

114. When Stations WLWT, WLWC and WLWD first began op- 
erating, they maintained weekly program schedules of 40 hours and 
15 minutes, 45 hours and 30 minutes and 35 hours, respectively. By 
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1950, their weekly schedules had been increased to 117 hours and 15 
minutes, 119 hours 


[ 3869 ] 
and 117 hours and 15 minutes, respectively. Since February 1953, their 
weekly schedules have been 127 hours and 15 minutes, 129 hours and 
30 minutes and 127 hours and 45 minutes, respectively. In the early 
days of the operation of the above stations, national television networks 
did not interconnect these several stations. Crosley established its own 
"regional network" interconnecting the three stations by means of a 
microwave relay system. The facilities of AT&T were used when they 
became available. By means of this Crosley network, programs origi- 
nating in the studios of any one of the three stations may be transmitted 
to and telecast by the other stations. At Cincinnati, Crosley has a very 
large talent staff and in 1953 spent more than $2, 225, 000 on the produc- 
tion of locally originated programs. The following programs were sub- 
mitted as illustrative of the type of program originated by the "regional 
network" and telecast by the three television stations: A religious pro- 
gram entitled "Church by the Side of the Road"; "Report from Washington" 


which is filmed in Washington and later telecast in Ohio; a news program ~ 


> entitled "Three City Final"; and "For Every Man" an educational pro- 
ant, 

115. While the source of programs broadcast by each of the sta- 
tions will vary from week to week, the percentage figures read into 
the record 19 / which are reasonably descriptive of a typical week of 
station operations show the origin of the programs telecast by the 
Crosley television stations to be as follows: 


Name of the National Local Origin Crosley 
Station Network Origin (Live & Recorded) Network 

WLWT 41.1% 55. 0% 3.0 

Cincinnati " 


WLWD 46. . ° 
Davicn 6.3% 21. 7% 22.0% 


- 
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Name of the National Local Origin Crosley 
Station Network Origin (Live & Recorded) Network 
WLWC 45. 6% 29.6% 19, 8% 
Columbus : 
WLWA 35. 0% 65. 0% — 
Atlanta : 


The Cincinnati station originates a greater portion of the programs 
appearing on the Crosley network. The Dayton and Columbus stations 
originated only 3% of the programs telecast in Cincinnati, At Dayton, 
22% of the programs were originated at either Cincinnati or Columbus 
and at Columbus, 19. 8% were originated at either Cincinnati or Dayton. 


19/ TR 585-587. 


[3870] : 
116. In the event Crosley is the successful applicant, the Cros- 
ley network will be extended to and include the Indianapolis station. 
The typical week for the proposed Crosley station indicates that 
14-3/4 hours (12. 3%) of the Indianapolis programs will be supplied by 
the other stations in the Crosley network. Examples of the programs 
which the network will bring to Indianapolis are "Church by the Side : 
of the Road, '' a Sunday religious program, 7:30-8:00 A. M., originating 
at the Ohio stations; "Midwestern Hayride, " an entertainment program 
originating Saturday, 5:30-7:00 P.M., at WLWT, Cincinnati; "Fifty > 
Fifty Club, " an audience participation program of interest to women 
broadcast five days perweek between 11:00 A. M. and 12:30 P. M., 
originating at WLWT; "Dixieland Limited, " a daily musical feature, 
6:00-6:15 A.M., originating from Cincinnati; and on Saturday, three 
and one-half hours of "Wrestling from Columbus" and "Dayton Wrest- 
ling. " | 
TV Operations | 

117. The analyses of the programs of Crosley televiston stations 
WLWT, WLWD and WLWC for the composite weeks of 1952 and 1953 

ee, | i * 
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by origin and by type are indicated below. Shown also is the analysis 
for the typical week of 1953 of the programming of Station WLWA, 
Atlanta, Georgia, which Crosley acquired on February 11, 1953. 


1953 


WLWT 
By Source : Cincinnati 


Network Commercial 36. 5% 
Network Sustaining 10. 8% 
Recorded Commercial 25.9% 
Recorded Sustaining 4. 8% 
Wire Commercial -- 

Wire Sustaining — -- 

Live Commercial 17.2% 
Live Sustaining _ 4.8% 


Actual Broadcast Hours 124:10 


No. of Spot Announce- 
ments | 752 


No. of Non-commercial 
Spot Announcements 69 
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1952 


. ; WLWT 
By Source : Cincinnati 

‘Network Commercial 38.4% 
Network Sustaining 12. 2% 
Recorded Commercial 17.5% 
Recorded Sustaining 4.7% 
Wire Commercial 0. 7% 
Wire Sustaining 0.1% 
Live Commercial 18. 8% 
Live Sustaining 7.6% 


WLWD WLWC 


Dayton Columbus 
52.9% 49.9% 
12. 6% 15.1% 
23. 5% 25. 5% 

1.6% 1.7% 


6. 2% 
1. 6% 


124:[1]5 
741 


80 


WLWC 


WLWA 
Atlanta 


18. 0% 

6.7% 
36. 0% 
26. 2% 


WLWA 


Columbus Atlanta 


55. 0% 

20. 3% 

11. 2% 
3.6% 
0.4% 
0.1% 
8.1% 
1. 3%- 








By Source 
Actual Broadcast Hours 


No. of Spot Announce- 
ments 


No. of Non-commercial 
Spot Announcements 


By Type 
Entertainment 
Religious 
Agricultural 
Educational 
News 
Discussion 
Talks 


By Type_ 
Entertainment 
Religious 
Agricultural 
Educational 
News 
Discussion 
Talks 


63 
WLWT 
Cincinnati 
127:35 


606 


21 


1953 


WLWT 
Cincinnati 


84. 9% 
1. 6% 
1. 0% 
2. 6% 
3, 8% 
1. 2% 
4, 9% 


1952 


WLWT 
Cincinnati 


80. 8% 
0. 8% 
0. 0% 
0. 0% 
6. 7% 
3.1% 
8.6% 
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118. At the time of Commission consideration of the 1952 r 





WLWC 
Columbus 

125:15 

675 


29 


WLWC 


Columbus | 


83. 8% 
2. 2% 
1.0% 
0. 9% 

' 4, 5% 
1.2% 
6.4% 


WLWC 


Columbus 
81.6% 


0. 8% 
0. 0% 
0. 0% 
4, 5% 
1.2% 
11.9% 
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“WLWA 
Atlanta _ 





of license applications for television stations WLWT,. Cincinnati; 
WLWD, Dayton; and WLWC,. Columbus, Crosley was questioned as to 
the lack of educational and agricultural programs broadcast and few 

| 
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— 
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enewal 
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religious programs. Crosley submitted in response thereto comprehen- 
sive analyses of the programming of these stations for the periods of 
December 1950 through September 1951 (the period from which the com- 
posite week dates were selected) and from October 1951 through Janu- 
ary 1952. The analyses detailed all network, local live and film pro- 
gramming broadcast which Crosley considered to be of an educational 
nature although not falling within strict Commission definition of educa- 
tional programming (Produced by or on behalf of an educational institu- 
tion other than discussion programs which are classified as discussion). 
Without detailing the particular programs, films covered industry, docu- 
mentaries, vacation subjects, children's subjects, governmental activi- 
ties, defense subjects, handicraft, science, household subjects and 
others. 

119. The showing as to local live programs included three spe- 
cial religious programs carried by all stations and a 5-minute devo- 
tional sign-off beginning on March 23, 1951 by WLWT. The Crosley 


network program "Church By the Side of The Road" was broadcast a | 
regularly by the Crosley network fromSeptember 1951. For WLWC é 


a choir program on March 23, 1951 and four 30-minute programs en- 7 
_ titled "Around the Yule Log" were also shown under religious programs, ‘ 
: At WLWD 13 commercial religious programs of the Dayton Bible Insti- 

. tute and three other sustaining religious programs were also shown. 
The analyses set out several programs which were religious in part. 
120. Station WLWT during the period October 1951 -- January 
1952, broadcast 69 programs "Finding Your Way" which were prepared ‘ 
in cooperation with the Executive Secretary of the Cincinnati Social. 
Hygiene Society. Station WLWC presented 49 programs by and on be- ' 
half of Ohio State University, 38 of which were presented by the Agri- 
cultural Extension Service of the University. It also carried two series 
of programs "Magic Window" and "It's Your World" prepared by Ohio 
State University. WLWT in 1951 also commenced a series of programs 
“Junior Town Meeting of the Air" prepared in cooperation with the 
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: : 
- Cincinnati and Northern Kentucky Boards of Education. This station 
also carried the program "Let's Have Fun" featuring recreational sub- 
= jects which was prepared in cooperation with the Public Recreation 


Commission of Cincinnati. The program "Room 150 Enter" featured 
the Mayor of Cincinnati and included discussions of the operations of 

the government'of Cincinnati. Station WLWD carried several local 
educational programs. Other programs assertedly of a "public service" 
nature were "Battle Report From Washington", "Mrs. Roosevelt Meets 
the Public", "Press Day at Ohio State Fair" and the "Berle Telethon". 
The following breakdowns of programs were submitted: | 
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December 1950 - September 1951 Inclusive 


Religious Educational Other Public Service 


Station Programs Hours Programs Hours Programs Hours 
WLWT 199 22:30 0 0 91. - 94:82 
WLWC 11 6:42 49 24:05 31 | 25:05 
. WLWD 23 «13:40 2 0:50 34 80:10 4 
October 1951 - January 1952 Inclusive ! e 
f Religious Educational § Other Public Service” 
, Station Programs Hours Programs Hours “Programs Hours / 
| WLWT 162 31:35 69 34:30 43 21:30 ¢ 
WLWC 33 ~— 18:05 0 0 17 7:55 j 
WLWD 82 17:05 0 0 857 © 28:10. 


Detailed showings were also submitted as to the spot announcements 
broadcast on behalf of civic, charitable and other organizations by 
each station. On the basis of these showings regular renewal was 
granted all the stations. 

121. The analysis of the programs for the ciaapatta week of 1953 
indicates an increase in educational, religious and agricultural pro- 
gramming, e.g., "For Every Man", an educational program, was a 
Crosley network presentation as were the agricultural programs "City 
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Farm Extra" and "Forecast for Today" and the religious programs 
"Five Minutes to Live By", "Church by the Side of the Road" and "Cadle 
Tabernacle". WLWC broadcast the educational program "Magic Win- 
dow” and WLWD broadcast "Dayton Sales Executives" and "Blueprints 
for Tomorrow". 

122. The record shows that in 1953, the year when Crosley ac- 
quired Station WLWA-TV, Atlanta, the station received a number of 
awards and citations such as an award from the Muscular Dystrophy 
Association for service in the fight against muscular dystrophy and 
a citation for outstanding Safety Promotion. It also shows that since 
1949 Stations WLWT, WLWC and WLWD have received a number of 
awards and citations from civic, governmental and charitable organiza- 
tions. 

Commercial Practices 

123. The Crosley organization offers a discount to advertisers 
using two or more of the Crosley properties. For example, if the ad- 
vertiser who sponsors the program on the Cincinnati television station 
also sponsors the program on either the Dayton or the 
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Columbus station, he receives a 5% discount but if he sponsors the 


| program on all three stations, he gets a 10% discount. Furthermore, 


if the advertiser on the Crosley regional television network buys Stand- 
ard Broadcast Station WLW at night; he gets a 30% discount on Station 
WLW rates plus a further 5% discount on the rates of the three televi- 
sion stations. If, in addition to buying the Crosley regional network, 
the advertiser also bought Station WLWA at Atlanta, he would get a 
25% discount on the Atlanta station. While it has not been finally de- 
termined what discount, if any, the advertiser will get if he buys the 
Indianapolis station in addition to the Crosley network, it is indicated 
that he will likely get 2 10% discount on such purchase. Because of 

the coverage of Station WLW, Crosley does not accept advertising 
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from Cincinnati firms unless it deals with a nationally advertised prod- 
uct. : 
Coverage in the Ohio Valley 

124. The areas and populations which are found within the Grade 
B contours of Stations WLWT, WLWD, WLWC and the proposed Indian- 
apolis station, called'‘WLWI, as computed by the engineer for WIBC 
are as follows: 


eer 


Grade B Areas Within Grade B 
Station and Location (Square Miles) Contour 
WLWT, Cincinnati, Ohio 11, 821 2, 091, 167 
WLWD, Dayton, Ohio 10, 027 2, 288, 620 
WLWC, Columbus, Ohio 9,401 1, 262, 050 
WLWI, Indianapolis, Indiana 12, 519 1, 609, 331 


The Grade B contours of each of the existing Crosley television stations 
identified above overlap parts of the Grade B contours of the others. 
The Grade B contours of Stations WLWT and WLWD overlap portions of 
the Grade B contour of the proposed Indianapolis Channel 13 station. 
Assuming Crosley is the licensee of the Indianapolis Channel 13 station, 


the total area encompassed within the Grade B contours by the four tele-. 


vision stations would be 33, 935 square miles within which there is a 
population of 5, 077, 442 persons. Of these areas and populations, ; 
7,637 square miles and 1, 984, 444 persons would be within the Grade: 
B contours of two Crosley stations and 1, 098 square miles and 92, 141 
persons would be within the Grade B contours of three Crosley tele- 
vision stations. 

125. The .5 mv/m contour of Station WLW encompasses the: 
greater portion of the States of Ohio and Indiana, the central and 
northwestern portions of Kentucky, parts of West Virginia and blankets 


[3875] 
areas within the: Grade B contours of Stations WLWT, WLWD and WLWC 
and approximately 97% of the area within the Grade B contour of the 
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Indianapolis Channel 13 station. 

126. There are in Cincinnati, in addition to Crosley's Station 
WLW, five standard broadcast stations - WERC, 550 kc, 1 kw, 5 kw- 
LS, DA-2, U; WCPO, 1230 kc, 250 w, U; WSAI, 1360 kc, 5 kw, DA-N, 
U; WCIN, 1480 kc, 1 kw, DA, D; and WCKY, 1530 kc, 50 kw, U, DA- 
LSS- Sacramento, California. In Columbus, Ohio there are five stand- 
ard broadcast stations - WIVN, 610 kc, 5 kw, DA-N, U; WOSU, 820 
kc, 5kw, L-WFAA, WBAP; WCOL, 1230 kc, 250 w, U; WBNS, 1460 
kc, 1 kw, 5kw-LS, DA-N, U; and WVKO, 1580 kc, 1 kw, DA, D. In 
Dayton, Ohio there are four standard broadcast stations - WONE, 980 
ke, 5 kw, DA-2, U; WAVI, 1210 kc, 250 w, D; WHIO, 1290 kc, 5 kw, 
DA-N, U; and WING, 1410 kc, 5kw, DA-N, U. In Cincinnati, Dayton 
and Columbus, in addition to the stations owned by Crosley, the situa- 
tion with respect to television stations is as follows: Cincinnati - 
WCPO-TV and WKRC-TV are operating commercial television sta- 
tions, WCET is an educational television station, and WQXN-TV holds 
a construction permit but is not as yet operating; Dayton - WHIO-TV is 
an operating commercial television station and WIFE-TV is not operat- 
ing but holds a construction permit; and Columbus - WIVN-TV are 
operating commercial television stations, and WOSU is an operating 
educational television station. With respect to frequency modulation 
broadcast stations - Cincinnati has WHBC, WCPO and WKRC; Dayton 
has WHIO; and Columbus WCOL and two educational FM stations, 
WCBE and WOSU. 

Supervision of Television Stations 

127. Crosley's officers, directors and management personnel 
located in Cincinnati supervise at the management level the operation 
of their television stations. The officer in charge of each television 
station makes periodic reports to Cincinnati detailing the operations 
of the station for which he is responsible. These reports are exam- 
ined and, in turn, Crosley reports to AVCO concerning the operation 
of the stations. None of the directors of AVCO, other than Mr. Shouse, 
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take an active part in the operation of Crosley even though # some are 
directors in both corporations. | 
128. In the event Crosley is the successful applicant, Mr. James 
L. Butsch, vice-president in charge of Station WLWC, Columbus, Ohio, 
will leave that station and become the manager of the Indianapolis 
station. Mr. Butsch, as manager of the Indianapolis station, would 
report to Mr. Dunville, president of Crosley, through Mr. John T. 
Murphy, its vice-president in charge of television. As manager of the 
Indianapolis station, Mr. Butsch would exercise control over the sta- 
tion and its operation to the same extent as he now exercises control 
over station WLWC. : 
I 
[3876] | 
129. Initially, several officers and directors of Crosiey will 
devote their personal attention to the organization of the station, the 
training of talent and its initial operations. The amount of time which 
the officers presently intend to devote to the initial activities is as fol- 
lows: Mr. Dunville - 20% Mr. Quaal - from 10% to 20%; Mr. K. T. 
Murphy - 25% Mr. John T. Murphy - 40%; Mr. Rockwell -'25% 
Mr. Smith - 33-1/3%; and Mr. Kingsbury - 25% | , 
130. The chief engineer of the proposed Indianapolis station will 
be Howard Lepple, whose duties include those of chief engineer of _ 
Station WLWT, Cincinnati, and consultant to and advisor for the chief 
engineers of Stations WLWC, WLWD and WLWA. Mr. Lepple has been 
employed by Crosley since 1933, originally as an engineer for Station 
WLW and subsequently as chief engineer for Station WLWD, Dayton, 
Ohio. Mr. Lepple will devote a minimum of 80% of his time to develop- 
ing the station during the first year, during which he will supervise 
the installation of the equipment, organization and training of the tech- 
nical staff and will train a chief engineer who will probably assume 
such position at the end of the first year of operation. | 
131. None of the officers or directors of Crosley or avco have 
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ever lived in Indianapolis or the area immediately adjacent thereto. 
Neither Mr. Shouse, chairman of the board, nor Mr. Dunville, presi- 
dent of Crosley, nor Mr. Butsch, proposed general manager of the 
station, have been identified with Indianapolis as either a resident or 
as a member of a civic organization although they have made visits 
to the city. As Indianapolis is within the 2 mv/m contour of Station 
WLW, the members of the Crosley organization are familiar generally 
with the city and surrounding areas but have had no great contact with | 
Indianapolis and its problems than with other cities within the service 
areas of Station WLW except Cincinnati, Columbus and Dayton. 

132. In order to familiarize themselves with Indianapolis, its 
leaders and problems, Mr. Bernard C. Barth, originally scheduled 
to be the general manager of the Indianapolis station, and Miss Katherine 
Fox, director of special broadcast services for Crosley, and others 
visited Indianapolis. On the first visit, November 27, 1953, they took 
with them five Cincinnatians--not members of the WLW staff. These 
people were the representatives of the Community Chest, Council of 
Churches, Labor, Chamber of Commerce and Xavier University who 
introduced WLW personnel to their counterparts in the Indianapolis 
civic organizations. At this meeting, Crosley personnel discussed the 
Crosley application, their program proposals, requested the coopera- 
tion and assistance of Indianapolis personnel and received their various 
suggestions. A second visit was made January 19, 1954, at which time 
the parties discussed the Crosley proposals which are in this hearing. 
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AM Operation 
133. During the Commission's selected composite weeks for the 
years 1952 and 1953, the standard broadcast stations owned by three 
of the applicants presented programs classified by origin and type as 
follows: ‘ 


71 


WIRE 
By Origin 1952-1953 
Network Commercial 34.8% 33.8% 
Network Sustaining 12.1% 9.0% 
Recorded Commercial 24.9% 32.9% 
Recorded Sustaining 10.3% 6.5% 
Wire Commercial 6.2% 4.9% 
Wire Sustaining 6% 1.9% 
Live Commercial 8.0% 8.7% 
Live Sustaining 3.1% 2.3% 


Actual Broadcast 128:30 128:30 
Hours 
No. of Commercial 460 536 
Spot Announcements 
No. of Non-commercial 
Spot Announce- 91 108 
ments 
WIRE 
By Type 1952: 1953 
Entertainment 72.1% 70.5% 
Religious 2.5% 2.1% 
Agricultural 3.3% 4.6% 
Educational 0.4% 1.1% 
News 10.8% 10.9% 
Discussion 1.0% . 8% 
Talks 8.9% 9.2% 
Govt. Agency 1.0% 8% 
Total 100. 0% 


822 


WIBC 
1952 1953 


12.83% 15.1% 
7.79% 5.5% 
41.52% 44.7% 
10.14% 11.0% 
1.15% .3% 
1.60% .6% 
21.76% 18.7% 
3.21% 4.1% 


145:35 137:05 


883 


1952 1953 


62.31% 
6. 99% 
6.07% 

34% 

14, 72% 
1.38%  .71% 
8.19% 6.4% 


66. 4% 
5. 3% 
6.4% 
0. 0% 

14. 8% 


100.0% 100.0% 100.0% 


[3877] 

_ WLW 
1952" 1953 
32.4% 33.6% 
2.8% 4.9% 
15.5% 11.5% 
14.2% 18.3% 


22.4% 22.3% 
12.7% 9.4% 


165:05 160:30 


417 574 


7% 75 


WLW 
1952 1953 


73.9% 67.4% 
2.6% 7.0% 
6.3% 6.8% 
0.0% 0.5% 
12.5% 12.9% 
0.9% 0.5% 
3.8% 4.9% 


a 


100, 0% 100. 0% 


134. Copies of the logs of the above stations from which the pro- 
gram analyses were made as well as copies of other logs were available 
to all parties to the proceeding. The logs disclose that each station has 
broadcast commercial announcements of two minutes or more in length 
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during one or more 14-1/2-minute time segments. The statistics re- 
lating to such announcements as disclosed by the logs for the composite 
weeks of 1952 and 1953 are as follows: 
WLW 


Length of Announcement WIRE WIBC 
k 1952 1953 1952 1953 


14-1/2 or 15 Minutes 1 1 0 
10 Minutes 

6 to 7-1/2 Minutes 

5 Minutes : 

2 to 3 Minutes 


Total: 2 Minutes or more 


While the WLW logs indicate but two announcements during the compo- 
site weeks which exceeded two minutes, the logs also disclose that dur- 
ing the composite weeks of 1952 and 1953, there were broadcast, re- 
spectively, 58 and 157 spot announcements for which no duration was in- 
dicatea, 2 

135. Counsel for the licensees agree that the items which are 
listed in the logs as commercial announcements which exceeded three 
minutes in time were, in fact, commercially sponsored programs or 
program segments and that the logs failed to show when the "“advertis- 
‘ing” began and ended. The 14-1/2-minute-15-minute programs carried 
by all of the stations were recorded. As indicated, the announcers on 
duty logged the entire recordings as commercial. 

136. The Indianapolis analysis of the WIRE composite week for 
1952 shows 11.1% of local live programming. The live religious pro- 
grams consisted of two 15-minute periods of religious songs. Several 
network and recorded religious programs were also carried during this 
period. No live educational programming was presented during the 
composite week nor were there any locally originated discussion pro- 
grams. Two 15-minute recorded educational programs were presented 
and three network discussion programs. The live agricultural 
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programming consisted of two 5-minute daily programs "Livestock Mar- 
kets" and "Market Reports". A 30-minute daily recorded program was 
presented, "Hoosier Farm Journal", Most of the live programming 
during the 1952 composite week consisted of talks. No live news pro- 
gramming was presented. In addition to the composite 


20/ While there is no specific requirement under Section 3. 181 of the 
Commission's Rules requiring the logging of each commercial announce- 
ment on participating commercial programs, such announcements (on 
participating commercial programs) and the length thereof must be 
logged in order to accurately compile the information called for under 
Section IV, Page 2 of FCC Forms 303, Application for Renewal of 
Broadcast Station License. Richmond Newspapers, Inc., 11) RR 1234. 
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week material for 1952, WIRE submitted a supplementary showing of 
its "programming in the public interest" (Exhibit 103, Page 19). The 
lists contained in this particular exhibit were taken from WIRE's sched- 
ules for 1953. To an extent, there is shown therein supplementary pro- 
gramming for 1952 - that is, for a given program in 1953 there isa 
statement that the program was carried in 1952 or for several years, 
which would include 1952. We have examined this exhibit in detail, and 
we find that the supplementary showing indicates that with respect to 
local live programming in 1952 an educational program "Quiz 'Em On the 
Air" was carried, There is no indication, however, whether in 1952 | 
this was a one-time production or whether it was carried for a period 
of time. A 15-minute educational program presented by the Jordan 
College of Music was carried every Saturday in 1952. The supplemen- 
tary showing also indicates that the program "Symphony Notes" was 
carried in 1952 for an unspecified number of times. It is also indicated 
that in 1952 the discussion program "Mayor at the Mike" was carried 
each Sunday. Exhibit 103 further discloses that WIRE gave attention to 
general areas of programming in 1952. 

137. The analysis of the WIRE composite week for 1959 shows 
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| 11% of live programming. As in the composite week of 1952, the 
greater portion of the live programming was devoted to talks. The 
live programming in the religious, educational, and discussion classi- 
fications was as follows: Religious - a 15-minute family altar service 
and two 15-minute presentations of religious songs; Educational - a 
30-minute program, "Quiz 'Em On the Air", and 15 minutes presented 
by the Jordan College of Music; Discussion - a 15-minute program in 
which the mayor of Indianapolis discusses civic problems. The locally 
originated agricultural programming consisted of two 5-minute daily 
programs. Also broadcast was a 30-minute daily recorded program 
4 “Hoosier Farm Journal". Seven out of a total of some 80 news programs 
were live. While not falling within the composite week, on occasion, 
locally originated special events have been broadcast such as Easter 
and Christmas services, agricultural events, interviews with school 
officials, and programs presented by visiting college and high school 
choirs and bands. 
138. Locally originated programs of the "public service" category 
which have been broadcast by WIRE at least four times during 1953 
include the following: "Quiz ‘Em On the Air, " produced 26 times in 
cooperation with the Indianapolis and Marion County schools; "Congress- 
man Brownson Reports, " reports from the Congressman from the 
11th District of Indiana; "Mayor at the Mike, " in which the mayor of 
‘Indianapolis discusses civic affairs and answers questions sent in by 
listeners; "Symphony Notes, "excerpts from symphony concerts broad- . 
cast for about 13 weeks; "Indianapolis Symphony Orchestra Rehearsal 
Broadcasts;"" "DePauw Presents, " a program taped at DePauw Univer- 
sity; and "Collegiate Football, "' nine of the Big Ten football games. 


[3880] 
139. During the composite weeks of 1952 and 1953, 17 and 23 
spot announcements, respectively were broadcast on behalf of the Star. 21/ 
In October, 1953, 123 announcements were made by Station WIRE 
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promoting the Star and the News. In addition, eight hours of broadcast 
time were devoted to programs sponsored by the newspapers. In many 


| of the newscasts, reference is made to the Star and the News as the 
= source of certain of the material being broadcast. During the agricul- 


° tural program, "Hoosier Farm Journal, " stories were read and identi- 
4 fied as coming from the Star. : 

140. The WIBC analysis of its composite week for 1952 discloses 
that during that week locally originated religious, agricultural, educa- 
tional, discussion, and talks programs as defined by WIBC were broad- 
. cast as follows: Religious - Monday through Friday a 10-minute and 
a 15-minute program; on Saturday a 15-mimute program; and on Sunday, 

seven 30-minute programs such as "Sunday School of the Air" and "Bible 
Church", and a 15-minute live sustaining program "Hoosier Pulpit". 
Agricultural - a daily one-hour morning program "Farm Fair" and a 
daily 15-minute program "Farm Bureau News"; a 5-minute program 
"Mutually Speaking" 3 days a week; and, in addition, on Saturday two 
* 15-minute programs; Educational - one 30-minute sustaining program 
7 "Indiana State Choral Association" a program featuring choral groups 
from various high schools on recordings made by WIBC at the State 
Teachers' Convention; Discussion - two 30-minute sustaining programs 
on Sunday, "Home Town Editor Speaks" and "Indianapolis Forum"; 
Talks - a daily 15-minute program, "Fox's Den"; in addition, on 
Saturday a 60-minute program "Reverend William Alexander"; and on 
Sunday, two 15-minute programs and a 5-minute program, Of the 
14. 72% news programs, such programs were appropriately spaced 
throughout the week, and a substantial portion was live. : 

141. A similar analysis of the 1953 composite week discloses 
that in the categories of religious, agricultural, talks, and news, an 
equivalent type of programs was carried with substantially the same 
percentage of time devoted thereto. In the category of education, the 
composite week discloses the broadcast of no program, In the discus- 
sion category, one 60-minute sustaining program "Indianapolis Forum" 
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was carried. 

142. WIBC's Exhibit 220 consists of a listing and description of 
educational programs (prepared in accordance with the Commission's 
definition of educational program) carried in the years 1952 and 1953. 
With the exception of the summer months in the year 1952, the princi- 
pal locally originated educational programs, carried weekly, are 
"Junior Town Meeting" -- a 30-minute program; and "Young America 
Sings” -- 2 30-minute program. Several other programs were broad- 
cast on a one-time basis. In the year 1953, substantially the same 
situation, as that recited above, pertains with respect to the broadcast 
of locally originated educational programs. 


21/ See paragraph 36, supra. 


[3881] 

148. On occasion, WIBC presents locally originated programs 
such as a series of eight 5-minute interviews presented during the 
months of July and August 1953 with respect to the activities of the 
American-Korean Foundation, an annual Christmas drive known as 
"The WIBC Family Fund, "a program known as "Radio for Rex" in 
which funds were sought to purchase equipment which would help the 
man who lost his right arm in an accident involving a mechanical 


_ corn picker, programs relating to civil defense, the "Mother's March 
on Polio, "a series of 5-minute interviews with the manager of the 


Better Business Bureau and assistance rendered the annual Shrine 
Circus when presented in Indianapolis. 


144. The WIBC analyses of its programs show that Station WIBC 
broadcast 1, 264 non-commercial "public service" programs during 
the calendar year 1952 and 1,103 such programs in 1953. For the 
years 1952 and 1953, taking the months of October in each year as its 
peak commercial month, WIBC submitted an exhibit setting forth in 
detail its "public service” broadcasting in 1952 and 1953. Certain of the 
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programs set forth in the exhibit have been considered in the analysis 
of the 1952 and 1953 composite weeks and in connection with certain 
supplementary showings for the years 1952 and 1953. A detailed study 
of Exhibit No. 215 does not indicate clearly into what category of lo- 
+ cally originated programs, other than perhaps entertainment, these 
programs would fall, 

145. Other than the local live programs heretofore mentioned, 
the principal live shows on WIBC are news; sports; weather; a 15-- 
minute giveaway show known as "Pick-A-Pocket" broadcast Monday 
through Friday at 12:15 P.M.; another 15-minute giveaway program 
at 7:15 P.M. from Monday through Friday in which the listener an- 
swers questions on the telephone; and the "Dixie Four", a 15-minute 

. program featuring a local quartet in a program of songs sunday through 
Friday at 12:30 P.M. 

146. WIBC has devoted approximately 14% of its broddcast time 
to news programming according to the composite week figures for 
1952 and 1953. It contends that substantially all of its news programs 
are live for it is the policy of the station to rewrite all news. Tape 
recordings of four WIBC newscasts broadcast on one day when com- 
pared with the press ticker establish that on one occasion at ere 
the news is not “live" as defined by the FCC. 

147. We are asked to make findings with respect to a —? 
son between certain promises made by WIBC in a 1945 application 
for increase in power to 50 kw and the performance thereof as dis- 
closed in an application for renewal of license. We find that it is not 
appropriate to make findings in this area for the following reasons: 
the licensee of Station WIBC at the time of the 1945 application for 
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\ increase in power was Indiana Broadcasting Corporation; the record in 
2 this proceeding shows that Richard M. Fairbanks was a director of 
that corporation at the time, and that he was not in the country during 
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the pendency of that application; and there is no showing of the stock 
interest which Mr. Fairbanks held in Indiana Broadcasting Corpora- 
tion, nor is there any showing that the present principals of WIBC, 

Inc. were identified with Indiana Broadcasting Corporation at the time 
in question. At the time of filing of WIBC's renewal application in 
1948, Mr. Fairbanks was the President and a director of Indiana 
Broadcasting Corporation, the then licensee of Station WIBC. Shortly 
thereafter the license of WIBC was assigned from Indiana Broadcasting 
Corporation to WIBC, Inc. the present applicant. 

148. In the 1948 renewal application, WIBC mentioned programs — 
which were then being carried which would continue to be carried, and 
it also made representations as to certain additional programs which ~“ 
it proposed to carry. While the record indicates that these programs 
were discontinued in a year or two and that the additional programs 
proposed were not produced, there is support for WIBC's contention 
that portions of the discontinued and contemplated programs have been 
included within the format of programs presently or recently produced 
by WIBC. It is noted that in the 1948 renewal application WIBC pro- 
posed to decrease its recorded programming from 36. 4% to 28. 3%; 
to increase its live programming from 31. 8% to 41%, and to decrease 
commercial spot announcements from 507 to 403. WIBC's renewal 
application for 1951 shows that recorded programming was increased 
to 59.1%, live programming was decreased to 14. 8% and commercial 
spot announcements were increased to 741. WIBC contends that there 
has been no showing that such changes did not result in superior over- 
all programming to that proposed in the renewal application. 

149. The Crosley analysis of the WLW composite week for 1952 
shows 35. 1% of local live programming. The live religious programs 
presented were "People's Church", "Church by the Side of the Road" 
and "Old Fashioned Hymn Sing". Included in the six live agricultural 
programs broadcast were "Everybody's Choretime", "Everybody's 
Farm" and "Farm Front". No live educational programming was 
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presented. The locally originated discussion programs presented were 
a 15-minute program "Symphony Spotlight" and a 30-minute program 
“World Front". A substantial number of live news and talk — 
were presented. 

150. The Crosley analysis of the WLW composite week for 1953 
shows 31. 7% of local live programming. As in the composite week of 
1952, the greater portion of the live programming was devoted to news, 
talks and agricultural programs. A 30-minute educational program was 
presented "College Salute". Locally originated discussion programs 
consisted of a 30-minute program "World Front". The live religious 
programs consisted of two 15-minute programs of hymns and ‘ii ae 
Church". 


[ 3883] 

151. Crosley, in one of its exhibits, has presented an — 
of WLW's "public service" programming for 1953. In addition to the 
matters covered in its 1953 composite week, this exhibit (No. 409) 
sets forth programs broadcast from January through December of 
1953. With particular reference to locally originated educational and 
discussion programs, Exhibit 409 indicates the following: that with 
the exception of June, July and August, the educational programming 
was evenly spaced throughout the year and a total of approximately 
thirty-one hours was devoted to such programming. The greater 
part of this programming consisted of regular features, with only a 
limited portion consisting of one-time programs. With respect to dis- 
cussion programming, it is indicated that such programming was evenly 
spaced throughout the year with a total of approximately 47 hours de- 
voted to such programming on a regular basis. In addition, i approxi- 
mately six hours were devoted to one-time programs. | 

152, The record indicates that since Station WLW began operat- 
ing as a Class 1-A station, it has been operated on a broad regional 
concept as distinguished from a local or metropolitan station. The 
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program service and advertising messages broadcast have been de- 
signed to be of interest to and serve the needs of the public within its 
service area which includes substantial areas in the states of Ohio, 
Kentucky and Indiana, and a portion of West Virginia. There has been 
an attempt to present programs of regional interest rather than local 
interest. The advertising of local Cincinnati concerns whose products 
are not widely distributed in the station's service area are not carried. 
Public service programs and announcements have been directed to 
national and regional causes and the newscasts are largely directed 
to regional, national and international news events rather than news 
relating solely to the Cincinnati area. 

153. The applicants have made recordings of the programs broad- 
cast by the radio stations of its competitors. "Selected" transcriptions 
of these broadcasts were offered in evidence. The transcriptions dis- 
close that one or more of the announcers on Stations WIRE and WIBC 
have, on occasion, become overenthusiastic in describing a product 
or the advertiser and if written copy were before them ad-libbed exten- 
sively. On occasion, "interesting thoughts" have occurred to the an- 
nouncers and have been broadcast for the edification of the listeners. 
Examples of the above are the following: 

(a) On the “Hoosier Farm Journal" broadcast by Station WIRE 
from 5:45 to 6:15 A.M. on April 21, 1954, a program classified as 
agricultural, the announcer summed up the 30 minutes with the follow- 
ing closing remarks: "Friends, actually we haven't done too much farm- 
ing. We did a little eatin’ there in the kitchen. We'll be back tomorrow 
morning. " 


[3884] 

(b) On the afternoon of September 12, 1954, Station WIBC broad- 
cast between 1:45 P.M. and 4:40 P.M., four programs. One, the 
program between 3:30 and 3:45 P.M., was a transcribed U.S. Navy 
program; the others were sponsored by automobile agencies. The 
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amount of time devoted by the aryouncer to describing cg product and 
the sponsor was as follows: ; 
Total 


Program Time (P. M. ) Sponsor Commercial Time 
1:45 - 2:30 A 18:25 
2:30 - 3:30 | B 19:03 
3:45 - 4:40 | Cc 27:08 


Mr. Fairbanks issued’ everal instructions concerning the length and 
type of commercial advertising. On learniug of the programming broad- 
cast by Station WIBC on September 12, 1954, he found it necessary to 
issue another directive seeking. to limit the length of commercial con- 
tinuity. : 
Used Car Advertising | 
154. In the Spring or Summer of 1953 with the return of the 


buyers’ market, some automobile dealers, particularly those handling 
used cars, began to advertise that the buyer could purchase a car from 
them without making a down payment. On occasion, the flat statement 
'no down payment required" was used; on others, statements such as 
"No down payment worries here" or "Don't worry about a down payment" 
or "No side notes" were used. It is apparently conceded that in the 
Summer of 1953, such advertising was carried by all media in Indian- 
apolis, both radio and newspaper. In August 1953, the Indianapolis 
Better Business Bureau issued a bulletin in which a lead article entitled 
"Used Car Sales" called attention to the "no down payment" ads and 
stated that the Bureau had received quite a number of complaints regard- 
ing the sales and advertising methods of certain used car a 
identifying at least three. 

155. In response to a notice dated May 11, 1954, representatives 
of Stations WIBC, WXLW, WFBM-AM and TV, WISH and WIRE met with 
representatives of the Better Business Bureau and discussed used car 
advertising both as to down payment and misrepresentation. It is the 
recollection of Mr. Worcester of WIRE that during the meeting the 


| 
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program service and advertising messages broadcast have been de- 
signed to be of interest to and serve the needs of the public within its 
service area which includes substantial areas in the states of Ohio, 
Kentucky and Indiana, and a portion of West Virginia. There has been 
an attempt to present programs of regional interest rather than local 
interest. The advertising of local Cincinnati concerns whose products 
are not widely distributed in the station's service area are not carried. 
Public service programs and announcements have been directed to 
national and regional causes and the newscasts are largely directed 
to regional, national and international news events rather than news 
relating solely to the Cincinnati area. 

153. The applicants have made recordings of the programs broad- 
cast by the radio stations of its competitors. "Selected" transcriptions 
of these broadcasts were offered in evidence. The transcriptions dis- 
close that one or more of the announcers on Stations WIRE and WIBC 
have, on occasion, become overenthusiastic in describing a product 
or the advertiser and if written copy were before them ad-libbed exten- 
sively. On occasion, "interesting thoughts" have occurred to the an- 
nouncers and have’ been broadcast for the edification of the listeners. 
Examples of the above are the following: 

(a) On the "Hoosier Farm Journal" broadcast by Station WIRE 
from 5:45 to 6:15 A.M. on April 21, 1954, a program classified as 

‘agricultural, the announcer summed up the 30 minutes with the follow- 
ing closing remarks: "Friends, actually we haven't done too much farm- 
ing. We did a little eatin' there in the kitchen. We'll be back tomorrow 
morning. " 


[3884] 

(b) On the afternoon of September 12, 1954, Station WIBC broad- 
cast between 1:45 P.M. and 4:40 P.M., four programs. One, the 
program between 3:30 and 3:45 P.M., was a transcribed U.S. Navy 
program; the others were sponsored by automobile agencies. The 
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amount of time devoted by the anyouncer to describing a produet and 


the sponsor was as follows: : 


Program Time (P. M. ) Sponsor Sccpita eal Time 
1:45 - 2:30 A 18:25 
2:30 - 3:30 | B 19:03 
3:45 - 4:40 | C 27:03 | 


Mr. Fairbanks issued’ everal instructions concerning the length and 
type of commercial advertising. On learniug of the programming broad- 
cast by Station WIBC on September 12, 1954, he found it necessary to 
issue another directive seeking to limit the length of commercial con- 
tinuity. ! 

Used Car Advertising 

154. In the Spring or Summer of 1953 with the return of the 
buyers’ market, some automobile dealers, particularly those handling 
used cars, began to advertise that the buyer could purchase a car from 
them without making a down payment. On occasion, the flat statement 
"no down payment required" was used; on others, statements such as 
"No down payment worries here" or "Don't worry about a down payment" 
or "No side notes" were used. It is apparently conceded that in the 
Summer of 1953, such advertising was carried by all media in Indian- 
apolis, both radio and newspaper. In August 1953, the Indianapolis 
Better Business Bureau issued a bulletin in which a lead article entitled 
‘Used Car Sales" called attention to the 'no down payment" ads and 
stated that the Bureau had received quite a number of complaints regard- 
ing the sales and advertising methods of certain used car dealers, 
identifying at least three. 

155. In response to a notice dated May 11, 1954, representatives 
of Stations WIBC, WXLW, WFBM-AM and TV, WISH and WIRE met with 
representatives of the Better Business Bureau and discussed used car 
advertising both as to down payment and misrepresentation. It is the 
recollection of Mr. Worcester of WIRE that during the meeting the 
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manager of the Better Business Bureau indicated that the Bureau had 
received complaints concerning the advertising broadcast by Station 
WIBC and another radio station but that there had been no complaints 
about the advertising on Station WIRE. Mr. Myers who represented 
Station WIBC at the meeting stated that it is his recollection that all 
media were represented and that the exhibits shown were "no down pay- 
ment" ads taken from the Indianapolis newspapers and that he, Myers, 
had no 


[ 3885} 
recollection of being advised that Station WIBC was contributing to the 
improper advertising problem. Mr. Myers stated that upon leaving the 
meeting, he took the matter up with the continuity department of Station 
WIBC and was advised that the phrases complained of would be deleted. 
Mr. Ice, a director of Station WIBC, has been a director of the Better 
Business Bureau since 1940 and serves on a voluntary basis as counsel 
for the Bureau. He stated that all media of publicity had at times car- 
ried advertising which was later proved to be false. He had been in con- 
tact with the manager of the Better Business Bureau frequently, more 
often in his office than at directors’ meetings, and to his knowledge 
the manager had never mentioned to him any improper activity of Sta- 
tion WIBC. 

156. Mr. Ice was shown copies of what was purported to be a 
report of the manager of the Better Business Bureau which was supplied 
to the directors on a confidential basis and asked if in the report there 
were statements concerning used car advertising carried by Station 
WIBC and another radio station. He replied in the affirmative but stated 
he had no knowledge of the basis for the report and while he may have 
received the same, he does not recall having seen the statements to which 
his attention was invited. An objection to reading certain portions of 
the report into the record was sustained. —! 

15%. The used car advertising was the subject of discussion at 
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several meetings of the Better Business Bureau in the Summer of 1954 | 
and efforts were made to obtain the cooperation of the used car dealers 
and the advertising media. At a meeting held in the latter part of Sep- 
tember, the Bureau "took Off all the previous rules that they had laid 
down" and established a committee which was to police the used car 
advertising. The committee was to report its findings to the Bureau 
which would then warn the advertisers of violations and if the violations 
continued, the advertising media were to refrain from carrying the 
advertisements of the offending companies. Mr. Worcester of WIRE 
stated that the new procedure was occasioned by the fact that although 
the Indianapolis newspapers had discontinued the "no down payment" 
advertising, certain Indianapolis radio stations, including Station WIBC, 
had given lip service to the plan but failed to "cooperate. " As previously 
indicated, the principals of WIBC asserted that they had made every 
effort to cooperate with the Better Business Bureau. The "no down 
payment" advertising in May and September 1954, by Station WIBC, 
Station WIRE and the Indianapolis Star (paragraph 154 supra) was car- 
ried prior to the September 1954 meeting at which the Better Business 
Bureau "took off all the previous rules that they had laid down" but it 
does not appear in this record that the specific advertisements referred 
to or others were inaccurate or that the purchaser could not have bought 
a car under the terms and conditions stated in the ads. | 


237 We concur in the Examiner's rulings. The document was neither 
identified nor verified. [3886] 


Per Inquiry Advertising 
158. The principals of Crosley and WIBC admitted that they had 


broadcast per inquiry advertising over their radio stations. _ The per 
inquiry advertising, hereinafter sometimes referred to as PI as used 
in this Decision, means advertising broadcast by the radio stations in 
which an article is described and offered for sale over the radio. The 
listener is invited to purchase the article by writing either the radio 
station or, in some instances, the supplier. All parties agree that in 
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manager of the Better Business Bureau indicated that the Bureau had 
received complaints concerning the advertising broadcast by Station 
WIBC and another radio station but that there had been no complaints 
about the advertising on Station WIRE. Mr. Myers who represented 
Station WIBC at the meeting stated that it is his recollection that all 
media were represented and that the exhibits shown were "no down pay- 
ment" ads taken from the Indianapolis newspapers and that he, Myers, 
had no 
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156. Mr. Ice was shown copies of what was purported to be a 
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were statements concerning used car advertising carried by Station 
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| 
[3886] 
83 | 
several meetings of the Better Business Bureau in the Summer of 1954. 
and efforts were made to obtain the cooperation of the used car dealers 
and the advertising media. At a meeting held in the latter part of Sep- 
tember, the Bureau "took ‘off all the previous rules that they had laid 
down" and established a committee which was to police the used car 
advertising. The committee was to report its findings to the Bureau 
which would then warn the advertisers of violations and if the violations 
continued, the advertising media were to refrain from carrying the 
advertisements of the offending companies. Mr. Worcester of WIRE 
stated that the new procedure was occasioned by the fact that although 
the Indianapolis newspapers had discontinued the "no down payment" 
advertising, certain Indianapolis radio stations, including Station WIBC, 
had given lip service to the plan but failed to "cooperate. "' As previously 
indicated, the principals of WIBC asserted that they had made every 
effort to cooperate with the Better Business Bureau. The "no down 
payment" advertising in May and September 1954, by Station WIBC, 
Station WIRE and the Indianapolis Star (paragraph 154 supra) was car- 
ried prior to the September 1954 meeting at which the Better Business 
Bureau "took off all the previous rules that they had laid down" but it 
does not appear in this record that the specific advertisements referred 
to or others were inaccurate or that the purchaser could not have bought 
a car under the terms and conditions stated in the ads. | 
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in this Decision, means advertising broadcast by the radio stations in 
which an article is described and offered for sale over the radio. The 
listener is invited to purchase the article by writing either the radio 
station or, in some instances, the supplier. All parties agree that in 
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the handling of PI accounts the customer looks to the station for redress 
in the event the product purchased did not come up to his expectations 
and the vendor fails to satisfy the complaints. It was also developed 
that on occasion the radio stations and newspapers of the principals had 
carried advertising on behalf of persons or firms who had been the 
recipients of cease and desist orders issued by the Federal Trade Com- 
mission. 

159. The licensees of the radio stations referred to and the 
management of the newspapers described the steps which they regularly 
take before accepting PI advertising and the procedures which they fol- 
low to see that the product or service is as represented. In some in- 
stances, the article or course of instruction is ordered, tested and used 
by the owner; medicinal products may be referred to a doctor for check 
and verification; or the advertising may be accepted only if placed by 
an agency which has an investigatory staff which checks the product and 
advertising before they accept the account. To discuss each product 
mentioned by counsel and the effort made by or on behalf of each princi- 
pal to ascertain that the product handled was as advertised and reason- 
ably worth the sum asked for it would unduly prolong this decision with- 
out compensating clarification of the qualifications of the several 
applicants. It is sufficient to Say that the efforts made by each of the 
parties to this proceeding who presently operate media which handle 
advertising are deemed reasonable. 

The Midwest Insurance Agency Advertising 

160. On January 2, 1946, Milton S. Law received his honorable 
discharge as a Sergeant, U.S. Air Force. Shortly thereafter, he 
moved to Indianapolis, his wifes home town, and went into the insurance 
business which he operated under the name of the Milton S. Law Agency, 
selling, initially, health and accident insurance and soon thereafter, 

a complete line of general insurance and life insurance. 

161. Sometime in May 1949, Mr. Law, his father-in-law and 

brother-in-law, formed a partnership known as the Midwest Insurance 


. oe eS 
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Agency. This partnership was subsequently incorporated in August 
1950 under the name of Midwest Insurance Agency, Inc. with Mr. Law, 
his father-in-law and brother-in-law, each receiving a one-third inter- 
est therein. 
[3887] | 

162. On August 11, 1950, Midwest Insurance Agency, Inc. and 
the Midwest Insurance Company entered into a contract pursuant to which 
the Midwest Insurance Company would act as the insurer or carrier 
for the pay-as-you-drive casualty insurance which was to be solicited 
and written by Midwest Insurance Agency, Inc. Prior to signing this 
contract, Mr. Law made little or no independent investigation to ascer- 
tain the financial stability of the Midwest Insurance Company or whether 
that company was complying with all of the Indiana laws a to 
insurance companies. 

163. Sometime in the late Spring of 1952, Mr. Law ‘darned of 
adverse publicity with respect to the Midwest Insurance Company and 
its owner. Thereafter and because of the similarity in the names and 
the adverse publicity referred to, the name of Midwest Insurance Agency, 
Inc. was changed to Western & Central Insurance Agency, Inc. and Mr. 
Law began to look for other insurers or carriers with which to place 
the insurance written by his agency. Because of business reasons, the 
change in insurers or carriers was accomplished ey over a period 
of approximately two years. 38 

164, During the period 1949 to late 1954, the Midwest Insurance 
Agency and its successor, the Western & Central Insurance Agency, 
Inc., advertised regularly, approximately six times a week, over 
Station WIBC. Advertising was placed over other Indianapolis stations 
as follows: Station WXLW - 1950 and 1952 (approximately four to six 
weeks); Station WISH - in either 1951 or 1952 and 1953 (approximately 
four to six weeks); and Television Station WTTV - in 1954. ‘Advertising 
accounts were solicited by salesmen from Station WIRE in 1949, 1950 
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and 1951 and by Station WFBM-TV in 1954 but the Agency did not adver- 
tise. A large newspaper ad for the Midwest Insurance Agency of In- 
diana was placed in the Indianapolis Star in 1949 with six to eight, 
three to five-line classified ads placed in that paper over a period of 
years. Classified advertising was also placed in the Indianapolis Times 
in 1952 or 1953. 

165. It is the testimony of Mr. Law that the advertising was 
"One hundred per cent our own agency." and that "We never mentioned 
an insurance company in our advertising." He could not recall ever 
mentioning to the WIBC personnel who were writing continuity the fact 
that they were placing insurance with the Midwest Insurance Company 
as there was no reason to discuss the matter with them and can't see 
how WIBC personnel could possibly know with whom the Agency 


23/ The Midwest Insurance Company is operating under a perpetual 
charter granted by the legislature of the State of Indiana in 1832. A 
charter is a contract and a State may not impair the obligations of a 
contract (U.S. Constitution, Article I, Section 10). The company 
operating under the charter had not complied with certain laws enacted 
subsequent to 1832 by the Indiana legislature for the purpose of regu- 
lating the conduct of insurance companies doing business in that State. 
It is stated that operation under the charter gives the company certain 
competitive advantages. While the right of this company to operate has 
been the subject of litigation, the record shows that as of December 10, 
1954, the company was still doing business in the State of Indiana and 
was being represented in Indianapolis by one or more agencies. 
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placed its business. 

166. Mr. Law testified that in the Spring of 1952, Mr. Fairbanks 
called at his office to ascertain whether or not the Agency which was 
being advertised over Station WIBC was affiliated with the Midwest In- 
surance Company. Mr. Law advised Mr. Fairbanks that his company 
was an independent agency; had no affiliation with Midwest Insurance 
Company; that they were going to change the name of the Agency and 
make other arrangements for the handling of the insurance. Mr. Law 
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testified that except for Mr. Fairbanks, no other radio station, televi- 
sion station or newspaper had raised any question alae the adver- 
tising of his agency. 


[3889] 
Overlap of Areas of Service ; 

.167. The parties agree that the Grade B contour of the proposed 
Channel 13 station will extend for a distance of approximately 63. 5 
miles in all directions from the center of Indianapolis and cover an 
area of approximately 12, 683 square miles (see paragraph 9, supra). 
Within this area, three of the applicants own and operate media which 
will compete with the Channel 13 station. The extent and character of 
the overlap of the areas of service of these competing media with the 
area within the Grade B contour are shown below. | 

168, Indianapolis. The .5 mv/m daytime contour of station WIRE 
encompasses an area of 7, 783 square miles. Approximately 99% of 
this area is within the Grade B contour of the proposed television sta- 
tion. The area within the 2,68 mv/m nighttime interference-free con- 
tour of Station WIRE falls entirely within the Grade B contour of the 
Channel 13 station. : 

169. Also within the Grade B contour is 7, 904 of the 1, 910 square 
miles of the area which is defined by the Audit Bureau of Circulation as 
the retail trading zone of the Indianapolis newspapers and 790 square 
miles of the retail trading zone of the Muncie, Indiana, papers. Within 
the areas indicated, the Pulliam newspapers and their peiaes! local 





competitor have circulations as follows: 
Indianapolis 
Metropolitan Area Grade B Contour 
Daily Sunday Daily i ‘Sunday 
Indianapolis Star 108,679 138,633 173, 793 252, 918 
Indianapolis News 109, 600 -- 147, 885 _ 


Muncie Star ~~ -- 17, 185 19, 011 


! 
{ 
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Indianapolis 
Metropolitan Area Grade B Contour 


“Daily Sunday Daily Sunday 


Muncie Evening Press -- -- 14,645 -- 
Pulliam Papers 218,279 138,633 353,508 271,929 
Indianapolis Times 71, 950 60,950 93,680 86,485 


170. Within the Grade B contour inaddition to the newspapers 
owned and published by the Pulliam interests, 37 daily, 6 Sunday and 
51 weekly papers are either published or have some circulation. Of 
the 37 daily, the Indianapolis Times (91, 381), the Lafayette Journal 
& Courier (37, 798) and the Kokomo Tribune (19, 730) have the largest 
circulation while three Cincinnati newspapers, the Enquirer, the 
Times-Star and the Post, have the smallest. Of the daily and Sunday 
papers, 19, including the Indianapolis Times, are affiliated with the 
Audit Bureau of Circulation, The circulation of the newspapers is as 
follows: 
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Daily Sunday Weekly 
19 Daily - affiliated with ABC 288,625 145,443 ne 
18 Daily - not affiliated with ABC 76, 253 me aa 
51 Weekly -- ~- 83, 629 
364,878 145,443 83, 629 


171. WIBC. The Grade B contour of the Channel 13 station falls 
entirely within the . 5 mv/m daytime contour of Station WIBC. The area 
within the 7.0 mv/m nighttime interference-free contour of Station 
WIBC falls entirely within the Grade A contour of the Channel 13 station. 

172. Crosley. The overlap of the coverage of the proposed Grade 
B contour of the Indianapolis Channel 13 station with existing Crosley 
eee facilities as compiled by the engineer for WIBC is as fol- 
lows: — 
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Area Within Population 
| Grade B Contour Within | 
Indianapolis - Channel 13 (Square Miles) Grade B Contour 
Channel 13, WLW, WLWD and WLWT 425 36, 153 
Channel 13, WLW and WLWD 275 13, 130 
Channel 13, WLW and WLWT 479 24,433 
Channel 13 and WLW 10, 948 1, 515, 962 
Channel 13 and No Other Crosley | 
Service | 392 19, 653 
TOTAL Within Proposed Channel | 
13 Grade B Contour 12, 519 1, 609, 331 


173. Stated in other words, the Grade B contour of the proposed 
Indianapolis station will overlap the Grade B contour of Station WLWD 
over an area of 700 square miles within which there is a population of 
49,283 persons. It will overlap the Grade B contour of Station WLWT 
over an area of 904 square miles within which there is a population of 
60, 586 persons. Part of the overlap areas, 425 square miles anda 
population of 36, 153 persons in the vicinity of Fayette County; would 
be within the Grade B contour of three Crosley television stations. 
Only 392 square miles of the area within the Grade B contour of the 
Channel 13 station will lie outside the 0.5 mv/m contour of Station 
WLW. This 392 square-mile area is near the border of the State of 
[llinois. The City of Indianapolis and the greater portion of Marion 
County are within the 2.0 mv/m contour of Station WLW. 


24/ The exhibit was based on the transmitter site specified by Crosley 
and before counsel agreed as to the coverage of the proposed station. 
(See paragraph 9, supra and Footnote 3. ) 


[3891] 
Television Proposals : 

| Studios and Studio Locations | 
174, The Indianapolis studio facilities will be in two buildings, 
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one, the existing Star-News Building located at the intersection of North 
Pennsylvania and East New York Streets and the other, a new building 7 
to be located at the intersection of East New York and Talbot Streets. 
Talbot Street is approximately 30° wide and separates the existing Star- 
News Building from the site of the proposed new studio building. These 
proposed studios are approximately one block north of Monument Circle, 
the center of downtown Indianapolis. 

175. The new building to be constructed at the site above-indicated 
will have over-all dimensions of 87' 6"'x 101' 3". Within this new . 
building and the existing Star-News Building, Indianapolis will con- 
struct studios as follows: 

Studio D - 64' x 53’ 6" with a ceiling height of 21’. 

Studio A - 51' x 34' with a ceiling height of 18°. 

Studio D will be on the first or street floor of the new building. 

Studio A will be on the fourth floor of the existing Star-News Building. — 
Studio A is an auditorium which is presently used by the newspapers for ss 
large gatherings and by Station WIRE for audience participation shows. ‘7 
A control room is provided for each studio. A master control room is 
provided in the Studio D building. Two large storage areas, one, 

65' x 24° with a ceiling height of 10", and the other, 87' 6" x 40' (approx.) =, 
with a ceiling height of 10’, are provided in the basement of the new | 
building. In addition, storage space exists in the Star-News. Building. 

176. The WIBC studios will be located at 2835 North Illinois 
Street. This site is approximately 2.4 miles north of Monument Circle, 
the center of downtown Indianapolis. Parking facilities for 51 cars will 
be provided by the applicant at the studio site. 

177. At the above site, WIBC proposes to construct a new studio é 
building which will be 122‘ x 82'. Within this building, there will be 
studios as follows: 

Studio A - 60° x 40° with a ceiling height of 20’. 

Studio B - 20° x 15’ with a ceiling height of 20°. 

The master control room, 30' x 20', is adjacent to both studios. A 


4 
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ready room for props and rehearsals, 40' x 40’, is adjacent to Studio A 
| 
and conveniently located with respect to Studio B. A large storage area, 


[ 3892] | 

40' x 79', is provided on the lower level, A loading dock and double 

doors will permit the movement of large machinery and equipment into 

Studio A. | 
178. The Mid-West studios will be located at 1121 North Pennsyl- 

vania Street, Indianapolis. This address is approximately one: mile 

north from Monument Circle, the center of downtown Indianapolis. 

Parking facilities for 45 cars will be provided by the applicant at the 

studio site. 25/ i 
179. At the site above indicated, Mid-West will construct a new 

television studio building with over-all dimensions of 128" x 109°. 

Within this building, there will be studios as follows: 
Studio A - 60" x 40° with a ceiling height of 20°. 
Studio B - 40° x 30° with a ceiling height of 20. 

A control room, 20' x 24', is provided for each studio. Adjacent to 

both studios is the shop and storage space which measures 20" x 98° 

(1,960 sq. ft.) with a ceiling height of 20'. A sliding door, 10' wide, 

will permit the movement of scenery and large machinery and equip- 

ment into either studio. 

180. The Crosley studios will be at the intersection of North 
Meridian Street and East 16th Street in the City of Indianapolis. This 
corner, with the address of 1401 North Meridian Street, is approxi- 
mately one mile north of Monument Circle, the center of downtown . 
Indianapolis. Parking facilities for 68 cars will be provided at the 
studio site by the applicant. | 

181. At the above site, Crosley will construct a new building 
with over-all dimensions of 109' x 131° 8" within which will be studios 
as follows: | 

Studio A - 60' x 40' with a ceiling height of 22°6". 


i 
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Studio B - 60' x 40° with a ceiling height of 22" 6". 
Studio C - 19* 3" x 15" with a ceiling height of 10° 6". 


25/ The Indianapolis Building Code requires that 40 parking spaces for 
automobiles be provided for a building of 20, 000 square feet gross floor 
area. Mid-West estimates the floor space of its proposed studio as 
19,916 square feet. Exhibit 340 - the studio location plot plan - shows 
provision for 40 parking spaces. The record indicates some uncertain- 
ty on the part of Mid-West as to the number of parking spaces available 
with the figures 25, 60, 45 and 40 used at varying times. 


[ 3893] 
In addition, approximately 4, 000 square feet of the roof will be used 
as an outdoor staging area. 

182. Two control rooms, each 20' 6" x 19' 9", are provided for 
Studios A and B. In addition, control rooms are provided for Studio C 
and the roof area. An area, 60° x 40° with a ceiling height of 10°, 
in the basement, with another area, approximately 70' x 17' with a ceil- 
ing height of approximately 12', on the main or street floor provide prop 
and storage space. Two large sliding doors permit entrance of large 
machinery into Studios A and B. 

183. Each of the proposed studio sites is on a major thorough- 
fare and easily accessible by public and private transportation. On- 
the-street parking near the studio sites is available. The several sites 
are within reasonably close proximity with each other and, in turn, 
reasonably close to the existing studio buildings of Stations WFBM-AM 
and TV and WISH-AM and TV (TV station being constructed at the time 
of the hearing). 

184. In each proposed studio, provision is made for the handling 
of film for recorded programs, offices for the management and staff, 
dressing rooms, rest rooms, etc. It will serve no useful purpose to 
describe these various facilities in detail. 


Proposed Equipment 
185. The proposals of the several applicants concerning studio 
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cameras, field camers for mobile equipment and film projectors are 

as follows: 

Indianapolis WIBC Mid-West Crosley 


Cameras - Studio 4 3 4 3 
Cameras - Field 2 2 2 2 

TOTAL 6 5 6 3 5 
Film Projectors 2 2 2 i 2 


186. Each applicant will have remote equipment to be’ used in the 
telecasting of programs away from the studio. 

187. Locally taken pictures and film which will be used in the 
programming are provided for as follows: Indianapolis will provide its 
own cameras for the taking of silent pictures; WIBC will use professional 
film shooting equipment and news department personnel for the taking and 
developing of sound and silent films; Mid-West will have a sound-on-film 
camera and will take and develop its own film; and Crosley will have all 
of its news films taken and developed on a free-lance basis. : 

[ 3894] 
Proposed Staff 

188. Each of the applicants proposes a staff for their television 
operation as follows: : 
Position | 


Classification Indianapolis WIBC Mid-West Crosley 
Technical 31 36 31 
Program 26 37 50 
Sales , 5 6 8 
Administrative 7 17 ‘18 
TOTAL (3 96 107 


Indianapolis intends to employ 93 persons in addition to the 47 persons 
presently employed by Station WIRE. Thus, 140 persons will be used for 
the operation of the AM station and the proposed TV station. Many will 
have dual assignments and no breakdown in accordance with the above 
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classifications is available. 

189. Each applicant has prepared job description sheets specify- 
ing the duties and responsibilities of key personnel and each proposes 
to select qualified persons to perform the duties of the various positions. 

190. In addition to the officers directors and stockholders of the 
four applicants previously identified and whose qualifications are briefly 
mentioned, the applicants propose additional key personnel as follows: 
Indianapolis - M. Wayland Fullington as program manager, Eugene E. 
Alden as director of engineering, Daniel C. Park as general sales mana- 
ger, and Arthur A. Reiss as business manager; WIBC - Robert W. 
Minton as chief engineer, William L. Dean as program director and film 
buyer, Harry Andrews as farm director, Gordon Graham as news di- 
rector, William Landrum as local film director, and Gilbert L Berry 
as sales manager; and Mid-West - Dr. James Phillippe as production 
director. 

191. WIBC, like Indianapolis, proposes to use some of its AM 
employees in the operation of its television station. The dual assign- 
ments will not be as numerous as those proposed by Indianapolis. 
Crosley, with a large number of employees who have had actual experi- 
ence in television operation, will select key persons from these trained 
employees. Some of the personnel originally considered by the appli- 
cants for positions are no longer available. For example, the gentle- 
man selected by Mid-West for its program manager died on June 22, 1954. 
Mr. Barth, selected by Crosley as the proposed general manager of the 
Indianapolis station, resigned to become the general manager of a South 
Bend, Indiana, television station. Mr. Bright, assistant program 
director of Station WIRE, is no longer with that station. When Mr. 
Butsch went to Columbus, Ohio, in 1949, to build and operate Station 
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WLWC, the entire technical staff was recruited from Columbus, Ohio 
State University, and Franklin University. None of the applicants expect 
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to encounter difficulty in obtaining competent personnel. ! 
Work Assignment Schedules : 

192. Despite the fact that Crosley, Indianapolis and WIBC have 
operated broadcast stations for several years and that the principals 
of Mid-West have managed successfully many extensive business activi- 
ties, each applicant, in order to convince the Commission that it pos- 
sessed the technical knowledge of how to man and operate a television 
station and its competitors did not, exchanged and offered in evidence 
exhibits which show, among other things, when each employee will 
come to work and what he would be doing at each hour he is at the station 
with particular reference to the proposed programming as shown by the 
typical week, After the manning tables were exchanged, counsel sub- 
mitted errata sheets correcting "previous errors." At the hearing, 
counsel proceeded to point out "flaws" in the manning tables of his 
competitors. All had such alleged flaws with none being major in 
nature or of such consequence as to merit detailing in our findings. 

Hours of Operation i 

193. Each of the applicants herein proposes to offer television pro- ; 
gramming in accordance with the time schedule shown below., The let- 
ters "AM" associated with the closing hour indicate that the sign-off 
is to be the morning of the following day. The letter "M" associated 
with the closing hour indicates closing at midnight. : 

Indianapolis  WIBC Mid-West Crosley 


Mon.-Fri. 7:00AM- 7:00AM-  7:00AM- _—«6;45AM- 
12:35AM  12:00M 12:10AM  12:00M 


Saturday § 7:00AM- 8:00AM- —'7:00AM- ~—_7:30AM- 
1:05AM 12:00M = 12:10AM = 12:45AM 


Sunday 9:00AM- 9:00AM- 9:00AM- 7:30AM- 
12:05AM 12:00M 12:10AM 12:00M 


Total Hours 121 hrs. 5 mins. 116 hrs. 118 brs. 10 mins, 120 brs. 
Typical Week : 
194. The type analyses of the typical week as proposed by the 
‘applicants herein disclose that they propose to present programs 
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which are classified by Commission definition as shown below: 


[3896] 

By Type Indianapolis WIBC Mid-West Crosley* 
Entertainment 72. 06% 76.006%  73.82%26/ 66.8% 
Religious 2. 68% 3. 017% 3.17% 2.4% 
Agricultural | 3.44% 3. 017% 2. 54% 1.9% 
Educational 3. 10% 3. 664% 3.17% 11.1% 
News 7. 50% 8. 908% 8.11% 5. 3% 
Discussion 1.93% 2.371% 1.27% 1.0% 
Talks 9. 29% 3. 017% 7. 89% 11. 5% 

100.00%  100.000% 99.97% 100. 0% 


* Crosley has presented two program proposals, one with and the other 
without the telecast of a basketball game. When the basketball game 

is telecast, the entertainment percentage is reduced by 2.1% and the 
talk percentage increased by a like amount. 

195. The analyses of the program proposals by source as well 
as the percentage of time devoted to commercial and sustaining pro- 
grams and the number of spot announcements are as indicated in the 
table below: 


By Source Indianapolis WIBC Mid-West Crosley* 
Network Com- 
mercial 30. 97% 42.1% 38. 08% 50. 9% 
Network Sustaining 8. 26% 9.9% 4.23% 1. 7% 
Recorded Com- 
mercial 22. 23% 16. 5% 24.19% 13. 8% 
Recorded Sustaining 5.30% 7.1% 7.05% 6. 5% 
Live Commercial 21. 82% 17.1% 10.11% 14, 4% 
Live Sustaining 10. 94% 7.3% 16. 34% 12. 7% 
Wire Commercial 0. 41% -< a= + 
Wire Sustaining | 0. 07% ~- a, —_ 
100. 00% 100. 0% 100. 00% 100. 0% 











ya ae 
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By Source Indianapolis § WIBC Mid-West _Crosley* 


Total Commercial 75.43% 75.7% 72.38% 79.1% 
Total Sustaining 24.57% 24.3% 27.62% 20.9% 
No. of Commercial | 

Spot Announce- 


ments 425 461 302 542 


No. of Sustaining 
Spot Announce- | 
ments 80 117 147 104 


*This is the analysis of the Crosley programming without the telecast 
of a basketball game. Where such a game is telecast, there will be a 
change in these percentage figures. | 





26/ Mid-West classified all of its proposed network eee oe as 
entertainment. This figure includes all religious, agricultural, edu- 

cational, discussion, news and talk programs which aaa With a 

network, ! 
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196. Asa result of a hearing conference, the parties stipulated 
and agreed, in part, that (a) the network affiliation proposed by the 
applicants shall be considered as available to them but this stipulation 
shall not be considered as precluding an inquiry into the manner in which 
network programs have been scheduled in the applicants' exhibits; and 
(b) there shall be a rebuttable presumption that civic, educational and 
other public service organizations in the Indianapolis area will cooperate 
with the respective applicants to the extent published by them. 

Network Programs 

197. Each applicant proposes an affiliation with the same national 
network. We find that affiliation with at least one of the national net- 
works will be available to the successful applicant in this proceeding, 

198. As indicated in paragraphs 114 to 116, the proposed Crosley 
station would receive programs from the Crosley regional network. 

Such programming is carried in the programming proposal as network 
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programming but clearly identified as being the Crosley network. 
Local Programming 
199. At issue is the non-network programming, i..e., locally 
originated programs, including local live and recorded or film pro- 
gramming. The analyses by type and source of the locally originated 
programs are as follows: 





Locally Originated Programs 
Indianapolis § WIBC Mid-West Crosley 
By Type_ Hrs. Mins. Hrs. Mins. Hrs. Mins. Hrs. Mins, 
Entertainment 42 45 30 50 37 15 29 50 
: Religious 2 45 8 00 3 45 1 55 
. Agricultural 4 10 3 30 3 00 2 20 

Educational 3 . 45 4 15 3 45 13 15 
News 7 35 9 05 9 35 5 30 
Discussion 1 20 1 45 1 30 0 45 
Talks 11 15 2 30 9 20 3 20 

TOTAL 73 35 54 55 68 10 56 55 

[3898] 
Indianapolis  WIBC Mid-West Crosley 

By Source Hrs. Mins. Hrs. Mins. Hrs. Mins. Hrs. Mins. 
Recorded Com- 

mercial 26 55 18 55 27 55 16 35 
Recorded Sus- 

taining 6 25 7 45 7 30 q 45 
Wire Com- 

mercial 0 30 O 00 0 00 0 00 
Wire Sustaining 0 0 oO 00 0 00 0 00 
Live Commer- 

cial 26 25 20 45 13 30 17 15 
Live Sustaining 13 15 7 30 19 15 15 20 
Total Local Live 39 40 28 15 32 45 32 35 
Total Local 33 55 26 40 35 25 24 20 


Recorded 
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Local Recorded Programs 
200. The recorded commercial and recorded sustaining pro- 


grams referred to in the above tabulation will use film made available 
to the station from outside sources. The films will be obtained from 
various suppliers of film for television stations, commercial agencies, 
chambers of commerce, governmental film sources and various busi- 
ness, professional and charitable associations and organizations. No 
party contends that the successful applicant will not be able to obtain 
such films. Each applicant proposes to carry entertainment films 
which include music, comedy, drama, western, mystery, children's 
stories and cartoons. Indianapolis proposes to present film programs 
such as religious, music, agricultural, sports, news events, civic 
activities and documentaries. WIBC has proposed certain religious, 
agricultural and educational film programs, some filmed sport events and 
documentaries on various subjects. Mid-West's proposals include film 
programs in the areas of education, religion, music, sports, news 
events, travel and governmental activities. The Crosley exhibits indi- 
cate that films will be presented with respect to news events, travelogues, 
industries and institutions in the area surrounding Indianapolis and vari- 
ous documentaries. Because, in fact, the availability of such film ma- 
terials at any precise time is unknown since a licensee exercises no 
control over their production or distribution, we believe no further find- 
ings are required or desirable in this regard. | 
Local Live Programs 

201. A brief description of the principal local live programs 
proposed by each of the applicants in the major types of programming 
follows. 





Entertainment : 

202. Indianapolis will present "Morning Jamboree" each weekday 
from 7:00 to 8:45 A.M. and to 9:00 A. M. on Saturday. This program 
will feature three entertainers. It will be interspersed with news, 
weather 
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reports and a religious program. "This Is Music," featuring a three- 


piece musical group, will be broadcast Monday through Saturday from 
6:05 to 6:30 P.M. "Music, Maestro" will feature a single instrumental- 


ist, Monday through Friday, from 10:45 to 11:00 P.M. "Club Quiz," ‘e 
9:30 to 10:00 P.M. on Thursday will feature activities of various clubs 
in the area. "Kiddie Klub" from 10:00 to 10:30 A.M. on Saturday isa s 


children's program. On Saturday at 4:45 to 5:00 P.M., "Teen Tunes 
And Topics" will feature different high schools presenting plays, 
dances, discussions, etc. On Sunday from 11:00 to 11:15 A.M., the 
comics from the Star will be read on the program "Just For Juniors." 
203. WIBC will present from 11:00 to 11:30 A.M., Monday through ry 

Saturday, “Country Carnival, " featuring a vocal-instrumental quintet 
in an informal western type variety program. From 11:45 to 12:00 
Noon, Monday through Saturday, "Dixie Four" will feature a male 
quartet which has appeared on Station WIBC for the last several years. 

"Studio Spotlight, ” an audience participation show, will be presented 

from 1:00 to 1:45 P.M., Monday through Friday. "Talent Showcase, " 

9:30 to 10:00 P. M. on Thursday, will be an amateur variety show. 

"Top O 'The Mornin’ " from 8:00 to 9:00 A.M. on Saturday will be 

similar to the NBC network show "Today" featuring Garroway. "Rump- 

us Room, " 10:00 to 10:30 A.M. on Saturday, is a children's program 

for the four to twelve age group. 

204. Mid-West will present "Minute Man" from 7:15 to 9:00 

A.M., Monday through Saturday. This is a disc-jocket type of show 

similar to the NBC Garroway show "Today." Within the time segment, 

there will be a news program and a religious program. From 1:15 

to 1:45 P. M., Monday through Friday, "Celebrity Time" will feature 

guests and personalities who may be visiting in Indianapolis. "Kiddies 

Party" will be presented from 5:15 to 5:30 P.M. , Monday through Fri- 

day, for the young viewers. On Saturday morning from 11:00 to 12:00 

Noon, there will be an amateur show. From 12:30 to 1:00 P.M. on 
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Saturday, "Safety Scouts" will feature the boy scouts, girl scouts, sea 
scouts and others. "Farm Jamboree" from 6:05 to 6:30 P. M. will be 
} in the nature of the old fashion barn dance program. "Community 
- Players, " Sunday, 2:00 to 2:30 P.M., will feature amateur theatrical 
groups. "Piano Moods" on Sunday from 11:00 to 11:15 A. M. will pre- 
sent local pianists, From 10:15 to 10:30 P.M., the station will present 
"Symphonette, ''a program of light concert music. "Hobby Time * from 
1:00 to 1:30 P.M. on Sunday will be as indicated, a hobby show. 
| 205. Crosley will present "Home in Indiana" from 12:30 to 1:30 

P.M., Monday through Friday, of which the last 30 minutes will be an 


gi audience participation show in the nature of a women's opinionnaire. 
"In Town Today” from 1:30 to 2:00 P.M., Monday through Friday, will 
= contain interviews of prominent people visiting Indianapolis as they enter 


or leave the Indianapolis Union Terminal. "Indianapolis Talent Patrol" 
from 7:00 to 7:30 P.M. on Saturday will be an amateur talent program. 


[ 3900] ! 
Religious , | 3 
a: 206. Indianapolis will present "WIRE Chapel," a half-hour pro- 
gram of religious music and sermons at 9:00 A.M. each Sunday morning , 
and will feature choirs and ministers of various Indianapolis Protestant 7 
churches selected by the Indianapolis Church Federation. A 5-minute 
religious "Devotional" will be carried at 8:00 A.M., Monday through 
Friday, with various clerics in the area giving nonsectarian devotional 
messages. A 10-minute religious program will be telecast at 12:20 
P. M., Monday through Friday, and will be rotated among all religious 
faiths in the Indianapolis area. The station will sign off each day. 

Monday through Friday, with a 5-minute devotional program. 

207. WIBC will present a 5-minute devotional program, "Prayer 
For Today, " beginning at 8:25A.M., Monday through Saturday. The 
program will be rotated among representatives of all faiths. On Sunday, 
beginning at 12:15 P.M., the station will present "Hoosier Pulpit, "a 
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15-minute religious program presented in cooperation with the Indianapo- 
lis Church Federation. "Studio Chapel" will be presented from 1:00 to 
1:30 P.M. on Sunday to be rotated among all faiths with the ministers 
urged to feature their church choral groups. 

208. Mid-West will present "Today's Text, "a 15-minute pro- 
gram, Monday through Friday, beginning at 8:00 A.M., which will be 
presented in cooperation with all religious faiths. A similar program 
of five minutes duration will be broadcast on Saturday morning at 7:15 
A.M, Each day's broadcast will close with a 5-minute "Meditation" 
program. Other religious programs include "Alert for Young America, " 
9:30 to 9:45 A.M. on Saturday; "Portrait of a Minister, " an inspira- 
tional talk and an invitation to attend church, 6:00 to 6:05 P.M. on 
Saturday;"Vesper Hour in Your Home, " 5:30 to 6:00 P.M. on Sunday, 
featuring choirs and talks by various ministers rotated among the church- 
es; and "Mind of Man, " 9:30 to 10:00 P.M. on Sunday, under the direc- 
tion of Reverend Baumgartel which will be a panel featuring religious, 
educational and philosophical leaders who will discuss problems of child 
development, etc. 

209. Crosley will have a 5-minute devotional program beginning 
at 8:25 A.M., Monday through Friday. On Saturday, a 30-minute pro- 
gram from 11:30 A.M. to 12:00 Noon entitled, "Cadle Tabernacle, " will 
present religious programs from one of the oldest religious organiza- 
tions in Indianapolis. On Sunday, a 30-minute program beginning at 
8:30 A.M. entitled, "Indianapolis Church of the Air, " will feature a 
local clergyman and choir, rotating among the various religious groups. 
The 9:30 A.M., 30-minute program, "Lesson for Sunday, " will pre- 
sent a Sunday school lesson. 
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Agricultural 
210. Indianapolis will have a farm director who will present 
programs of interest to the farmer as follows: A 5-minute program 
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entitled, "Farm Report, " Monday through Friday at 7:15 A. M. ; a 5- 
minute weather report, Monday through Friday at 7:45 A. M. ahalf- ~- 
hour program, Monday through Friday, beginning at 12:30 P.M. ; addi- 
tional 5-minute weather reports, Monday through Friday, beginning at 
5:55 P.M. and 10:15 P.M.; and a 15-minute program at 7:15.A.M. on 
Saturday which will include reports on market trends and interviews 
with guests. At 11:00 A.M. on Saturday, a half-hour show, "Channel 
13 Farm Hour, " will include farm and market reports, weather infor- 
mation, interviews with farm specialists and folk music. Additional 
5-minute weather reports will be given on Saturdays but these have 
been classified as "Talks. " | 

211. WIBC will present "Farm Fair, " a 30-minute program, 
12:15 to 12:45 P.M., Monday through Saturday. This will include live- 
stock and poultry reports, home demonstration programs, reports from 
research specialists from Purdue University, weather information and 
music groups. 

212. Mid-West will present each Monday through Saturday from 
7:00 to 7:15 A.M. an agricultural program giving market prices, live- 
stock receipts, latest weather information and local farm news. At 
12:15 P.M., Monday through Saturday, there will be a 15-minute pro- 
gram in which the then current livestock receipts, market prices and 
similar matters will be telecast. In addition,“youth groups, teachers, 
farmers and farm authorities will be interviewed. ! 

213. Crosley will telecast "Hoosier Hello" from 6:45 to 6:55 
A.M., Monday through Friday, which will present local and state farm 
news, weather reports, farm and crop information. "Home in Indiana, " 
12:30 to 1:00 P.M., Monday through Friday, will present general farm 
information, research data, weather information and similar material, 
The "Indiana Farm Forum, " a 15-minute program telecast at 5:15 P.M. 
on Saturday, will be a discussion program featuring the Crosley farm 
announcer as moderator with agricultural experts as guest participants. 
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Educational 

214. Indianapolis will present on Sunday at 1:15 P.M., a half- 
hour program entitled, "DePauw University Show, " which will be pre- 
pared and presented live by the University. "Indianapolis Classroom, " 
a 15-minute program presented at 5:00 P.M., Monday through Friday, 
will feature school work of the Indianapolis and Marion County public 
and parochial schools with teachers and pupils participating. At 9:30 
A.M. on Sunday, the station will present "For You From IU, "a work- 
shop program depicting activities at Indiana University. At 5:00 P.M. 
on Sunday, a 30-minute program, "What's New At Purdue," will deal 
with activities at that University. A half-hour workshop program 
from Butler University is scheduled for 5:00 P.M. on Saturday. At 


[3902] 
3:00 P. M. on Saturday, the station will broadcast "Quiz 'Em On the 
Air, "a program using high school pupils which is similar to a program 
carried by WIRE for many years. 

215. WIBC will present "Night School of The Air, " a 30-minute 
program beginning at 9:30 P.M. on Tuesday designed to promote inter- 
est in adult education. Colleges and universities in the area will make 
program material available. "University Workshop" is a one-hour 
program beginning at 2:00 P.M. on Saturday in which faculty members 
and undergraduates from the various colleges and universities in the 
area will discuss the topics of interest. "Junior Town Meeting, "a 30- 
minute program beginning at 4:30 P.M. on Saturday, will be a panel dis- 
cussion of topics of interest to the high school age pupil. From 11:00 
to 12:00 Noon on Sunday, Butler University will present an hour of 
religious programming, portraying the various activities of the Butler 
School of Religion at the University. "Young America Sings" is a 30- 
minute program beginning at 2:00 P.M. on Sunday presenting choirs and 
singing groups from the various public and parochial school systems. 

216. Mid-West will present "TV Classroom, "a 15-minute 








10s [ 3903] 
program beginning at 5:00 P.M., Monday through Friday, using person- 
nel from the public school system and directed towards children of 
school age. The 30-minute program, "Adult Education, " will be pre- 
sented at 9:30 P.M., Monday and Thursday, rotating with the schools 
and colleges in the area. ‘Book Man, "a 15-minute book review at 
10:15 P.M. on Sunday, will be presented under the auspices of the 
Indianapolis Public Library. ‘Vocational Guidance" will be presented 
from 2:00 to 2:30 P.M. on Saturday afternoon. ! 

217. Crosley will present "Kindergarten Kollege, " Monday 
through Friday from 9:00 to 10:00 A.M., a program designed to be of 
interest to pre-school children and will be produced by Crosley in 
cooperation with Butler University. A 30-minute program, "'This Is 
Your Child, '* will be presented at 4:00 P.M., Monday through Friday. 
This will be produced in cooperation with the University of Indiana and 
furnish information concerning children and child psychology. "High 
School Hilarity, ''a 30-minute program, Monday through Friday, begin- 
ning at 4:30 P.M., will be presented in cooperation with the Indianapolis 
schools and feature various student activities. "Lights on Music, "a 
15-minute program, Monday through Friday, at 6:15 P.M., is designed 
to develop interest and encourage students in the music field and will 
be presented in cooperation with the music departments of Ball State, 
University of Indiana and Butler University. "This is Your High School" 
will be a 30-minute program to be presented at 11:00 A. M. on Saturday 
to demonstrate the activities of the high schools in the area. | “Indiana 
Workshop, "a one-hour program at 11:00 A.M. on Sunday, will feature 
dramatized classroom techniques at the University of Indiana. 
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News 

218. Each applicant proposes several locally originated newscasts 
each day. The amount of time to be devoted to such programs has pre- 
viously been shown in the table in paragraph 199. The term "local news 
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program" has not been interpreted alike by all parties. Indianapolis 
and Crosley classified weather reports as "Talks." WIBC and Mid- 
West classified weather reports as "News." Indianapolis, WIBC and 
Mid-West place greater emphasis on locally originated news than does 
Crosley, a fact which is reflected in the statistical analyses previously 
given. Each applicant proposes to telecast network originated news and 
an examination of the program proposals discloses that programs for 
the presentation of local, national and international news and local 
weather conditions are well dispersed throughout the telecast day. 

219. Indianapolis will have a seven-man news staff. Material 
for telecasting will come from the AP and UP wire facilities which are 
now used by Station WIRE and the Star and News. In addition, the news- 
gathering facilities of the Star and News will be available to the televi- 
sion station. 

220. WIBC proposes a news staff of six people. Four separate 
news wire services presently furnish news to AM Station WIBC and will 
be used as sources of material for news telecasts. Two of the WIBC 
staff, Messrs. William E. Landrum and Gordon Graham, will take and 
develop local film for the proposed station. These men have had con- 
siderable experience in this line, having taken several films which 
have been used by television stations. 

221. Mid-West proposes a four-man news staff consisting of 
a news editor, an assistant and two news cameramen. As this applicant 
is not an existing licensee, it has no present news services but intends 
to use either the AP or the UP and the International News Film Service. 
Local film will be taken and developed by station personnel. 

222. Crosley will have on its news staff two announcers, a news 
director and a secretary. Crosley intends to have local film developed 
on a free-lance basis and to obtain its local news on a stringer basis, 
paying reporters or agencies on the basis of so much per story. 

223. The participants in Mid-West have had almost no experience 
in handling newscasts. The chairman of the Mid-West committee on 
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news, Mr. Hogshire, Jr., is part owner of the Wake Up Oil Company, 


ie 4 Inc. which presently sponsors radio and television news programs in 
Ly Indianapolis. It is contended that "As a sponsor, Mr.. Hogshire exer- 
>i cises editorial judgment over his newscaster which on occasion results 


in censorship of news stories adverse to the sponsor's interest. " (See 
Indianapolis Reply Findings, paragraph 267, page 90.) This iia of 
"censorship" arises out of the fact that | 

[3904] | 
shortly before Mr. Hogshire testified in this hearing, the newscaster 
called him on the telephone and asked if he should use a news story. 
which placed a competitive oil company in a bad light. Mr. Hogshire 
asked that the story not be used on his newscast--not because he 4 
doubted its accuracy--but because he did not consider it would be fair 


to attack a competitor on his news program. (Tr. 2268) 


Discussion f 

224. Indianapolis will present at 10:15 P.M. each sunday, "The rs 
Mayor At The Mike, " on which the mayor of Indianapolis will discuss f 
‘ 


civic problems with a WIRE-TV director and others. A similar program; 
is now carried on WIRE. A 10-minute discussion will be conducted Mon- f 
day through Friday, beginning at 10:20 P.M. under the supervision of 
the special events director. On Wednesday, "This Is Indianapolis,"2 
15-minute program beginning at 9:45 P.M., will present Indianapolis | 
residents in a discussion of civic problems with a member the In- : 
dianapolis Bar as the moderator. 

225. -WIBC will present "Indianapolis Forum" from 9:30 to 
10:00 P.M. on Wednesday. The selection of the topics and panel mem- 
bers will be by the Junior Chamber of Commerce in cooperation with 
the WIBC-TV public affairs committee. “Indianapolis Today," 10:15to — 
10:30 P,M., Monday through Saturday, will provide an opportunity for 
public officials, civic leaders, welfare administrators and ofhers to 
discuss important issues and programs. 
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226. Mid-West will present "Forum, "a 30-minute program at 
9:30 P.M. on Monday which will deal with problems of a social, politi- 
cal and economic nature. "Government in Action, " 1:05 to 1:15 P.M., 
Monday through Friday, will use government officials who will discuss 
current problems. In addition, it will be possible to discuss topics of 
interest on the "Hi Neighbors :" show on Wednesday evening at 9:30 P.M. 

227. Crosley will broadcast "Our Mayor Answers the People," 
Saturday, 5:00 to 5:15 P.M., a program in which the mayor and civic 
officials will discuss current problems. On Sunday, 2:00 to 2:30 P.M., 
the program, "Indiana and You, " will feature during the first 15 minutes 
the governor and state officials, during the next 5 minutes the Indianapo- 
lis congressman and the last 10 minutes will be available to the United 
States senators from Indiana. If it is not convenient for the two Indiana 
senators and the congressman from Indianapolis to appear in person 
each Sunday afternoon, the parts of the program featuring these men 
will be filmed in Washington. 

Talks 

228. Indianapolis will present talk programs as follows: "Foods 
and Fashions, " from 9:45 to 10:00 A. M., Monday through Friday; 
"Kitchen Kupboard, " from 11:00 to 11:30 A. M., Monday through Friday; 
"Fashions and Beauty, " from 11:30 to 11:45 A. M., Monday through 
Friday; 


[3905] 
and "What's Cooking, " from 10:30 to 11:00 A.M. on Saturday. The 
titles are descriptive of the programformats. Other talk programs 


include "Today In Sports, " 5:45 to 5:55 P.M., Monday through Satur- 
day; "Sports Final, " 10:30 to 10:45 P. M., Monday through Friday; and 
four 5-minute weather programs presented each day, Monday through 
Saturday. 

229. WIBC will present "Woman's World, " 1:45 to 2:00 P.M., 
Monday through Friday, with household hints, food preparations, fashion 
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news and other information of interest to homemakers. A sports pro- 
gram will be presented from 6:25 to 6:30 P.M., Monday through Satur- 

230. Mid-West will present 30 minutes of talk each day, Monday 
through Saturday, in its "Minute Man, " 7:15 to 9:00 A. M. program. 
"Homemaker Period, " 10:00 to 10:30 A.M., Monday through Friday, 
will present cooking and household tips. "Home Beautiful, " 12:15 to 
12:45 P.M. on Sunday, will show interior decoration, gardening and 
similar information. "Watch Your Health, " 9:30 to 10:00 P.M. on 
Friday, is designed to make the public conscious of what the various 
health agencies are doing or attempting todo. "Sunday Drivers, " 
11:15 to 11:30 A.M. on Sunday, will be a discussion of roads, road 
conditions, weather information and helpful tips of interest to motor- 
ists. “Club Calendar, " giving news of club activities, will be presented 
from 1:00 to 1:05 P.M., Monday through Friday, and from 1:00 to 1:15 
P.M. on Saturday. The period from 5:15 to 5:30 P.M. on Saturday will 
be made available to the Red Cross and other agencies during their 
annual drives for funds. "Sports Review" will be poamenies from 6:15 
to 6:30 P.M., Monday through Friday. 

231. Crosley will present "Target Indianapolis, "a oné-hour 
program beginning at 7:00 P.M. on Sunday for the promotion of public 
service activities in the area. During the basketball season, Crosley 
will present a two-hour remote of Indiana high school basketball games 
per week if permission to telecast is granted. Crosley also intends a 
remote telecast of an Indiana college basketball game at 8: 30 P.M. each 
Saturday if permission to telecast is granted. i 

Special Events | 

232. Each applicant proposes to telecast various special events 
occurring in Indianapolis and the area adjacent thereto. Illustrative 
of the programs of the events which will be telecast if permission is 
granted are the activities of the Indianapolis Symphony Orchestra, the 
Indiana State Fair, the 500-Mile Indianapolis Automobile Race, the 
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Royalton Steeplechase, the State Basketball Tournament and similar 
activities, 
Miscellaneous 
233. One or more of the program proposals of each of the appli- 
cants are designed to appeal to various groups and ages--some 
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are for the home owner, the housewife, the farmer, the gardener, the 
sports enthusiast, the college group and high school and children of pre- 
school age. Much of the entertainment, particularly the westerns and 
shows for the younger group, is film. 

234. Some of the local programs are scheduled during what is 
normally considered "network option hours." These programs, how- 
ever, can be telecast outside of option hours without impairing their 
interest or importance to the community. 

Programming - Columbus vs. Indianapolis 2"/ 

235. In many respects, the cities of Indianapolis, Indiana, and 
Columbus, Ohio, are similar. They are both approximately the same 
size. Each is the capital of its own state. In each, there is substantial 
manufacturing activity. Surrounding each city is a large, prosperous 
agricultural area. Near each is the state university. The Crosley wit- 
nesses explained the differences between the programming proposed for 
the Indianapolis station and the existing programming of Station WLWC, 
Columbus, Ohio, on the ground that there are three existing stations in 
Columbus and at the time the application was being prepared, there was 
but one existing station in Indianapolis although two were on the air at 
the time of the hearing. ab/ While admitting that the amount of educa- 
tional programming, 11.1%, proposed at the Indianapolis station is with- 
out precedent on the other érosley stations, it is contended that the new 
station, initially at least, would make greater efforts to integrate station 


activities with the community. 











[3907] 
111 


Community Contacts | 
236. It is avery simple matter to "propose" a great amount of 


local programming and the parties stipulated that " * * * there shall be 
a rebuttable presumption that civic, educational, and other public ser- 
vice organizations in the Indianapolis area will cooperate with the re- 
spective applicants to the extent published by them; * * *, " id the 


27/ Exhibit 127 indicates that the duties and assignments of key per- 
sonnel proposed by WIBC, Inc. for Indianapolis are similar to the duties 
and assignments of key personnel proposed by an applicant for a tele- 
vision station at Corpus Christi, Texas. 


28/ Crosley further submits that its program and staff a were de- 
Signed to rapidly establish the Crosley station in the area with an em- 
phasis on local program originations. 
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purposes of this proceeding, counsel agreed, in substance, that "credit" 
for obtaining the cooperation of local organizations would be given only 
if the organizations had been contacted and cooperation requested prior 
to April 5, 1954, when certain information in exhibit form was filed 

and exchanged. Indianapolis made more than 150 contacts of which 

53. 7% were by letter dated February 22, 1954. WIBC listed many 
persons who it was stated had been contacted by WIBC personnel. In 
October 1954, it was developed, however, that numerous persons listed 
had not been contacted as of April 5, 1954, and, in fact, many of them 
had not even been contacted as of October 1954. The explanation for the 
discrepancy is that the WIBC exhibits were to be printed and in order 

to get them to the printer in time, the past tense was used, it being 
hoped that the contacts would be made prior to the submission of the 
material. No effort was made to correct the misstatements and the 
inaccuracies in the exhibits exchanged with counsel on August 16, 1954. 
Approximately three-fourths of the contacts made on behalf of Mid-West 
were made by Mr. Parrish, now deceased. After his death on June 22, 
1954, efforts, with some success, were made by the stockholders to 
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recontact many of the persons and organizations listed. The Crosley 
contacts were first made at a luncheon meeting on November 28, 1953, 
and later at a second luncheon on January 19, 1954. Twelve Indianapolis 
residents attended the first luncheon and ten attended the second with 
six of the latter having attended the first. Crosley personnel contacted 
twenty-eight Indianapolis citizens prior to April 5, 1954. Sixteen of the 
twenty-eight were in attendance at one or both of the luncheon meetings. 
Comments on Testimony 

237. In this proceeding, as in every lengthy proceeding, there 
were conflicts in the testimony of witnesses and inaccuracies in various 
- exhibits. Unfortunately, some of these conflicts of testimony and in- 
accuracies in the exhibits have been made the basis for charges that 
the witnesses or the applicants for whom the witnesses appeared or on 
whose behalf the exhibits were introduced have not been forthright, have 
been lacking in candor or worse. The Hearing Examiner observed the 
demeanor of each and every witness and found that the conflicts in the 
testimony were those which normally occur and result from the inability 
of the witnesses with diverse and sundry activities to recall precisely 
when he or she discussed a particular matter with a particular friend 
or received a report or a phone call in the ordinary conduct of business. 
He found also that, to the extent that the pleadings seek to impugn to 
any witness or to any applicant in this proceeding an effort or intent 
to deceive or mislead the Commission, the Hearing Examiner, or any 
party to the proceeding concerning any phase of the application or past 
or proposed activities, such contentions are rejected. We concur with 
the Examiner's findings in this respect. A careful perusal of the rec- 
ord substantiates this position. 


[ 3908] 
Conclusions 
. 1. ‘This adversary proceeding involves the mutually exclusive 
appueations of Indianapolis Broadcasting, Inc., WIBC, Inc., Mid-West 
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| T.V. Corporation and Crosley Broadcasting Corporation for construc- 
- tion permits for a new television broadcast station to operate on Chan- 
nel 13 in Indianapolis, Indiana. There are no issues in this proceeding 
as to the legal, technical and financial qualifications of any of the appli- | 
cants. The Commission found each of them qualified in these respects 
in its order of March 10, 1954 which designated the applications herein 
for comparative hearing in a consolidated proceeding. The controlling 
issue as specified in the order of March 10, 1954 is to determine on a 
comparative basis which of the operations proposed in the respective 
applications would best serve the public interest, convenience and 
necessity in the light of the record made with respect to the significant 
differences between the applications as to: (1) the background and ex- . P 
perience of each of the applicants having a bearing on its ability to own | f 
and operate the proposed television station; (2) the proposals of each | 
of the applicants with respect to the management and operation of the 
proposed station; and (3) the programming service proposed r each 
of the applications. 
2. Under this basic issue the parties, pursuant to Section 1. 841 
of the Commission's Rules as then constituted, framed the ultimate issues 
through general points of reliance which were agreed upon and adopted 
by all of the parties. These points of reliance read as follows: 
1. The applicant and its officers, directors and stockhold- 
ers, individually and collectively, offer greater experience, di- 
versification, qualification and capacity for rendering a program 
service of merit. | 
2. The applicant and its proposed managing heads possess 
experience and training superior to that of the management heads 
proposed by others, insuring superior management, capable of 
being translated into maximum service to the area. 
3. Its proposals offer more meaningful integration of owner= 
ship and management when consideration is given to the require- 





ments of television broadcast station operation. 





[3908] 


114 


4. Its program proposals are better balanced and have been 
more realistically conceived, and its plans and preparation for man- 
agement, equipment, studios, personnel and budget allocation 
afford greater assurance that its objectives will be carried out. 

5. All aspects of the proposal reflect greater maturity 
of thinking and judgment, with practical application to the rendi- 
tion of a reliable, sound operation in the public interest. 


[3909] 

6. Its proposal offers greater diversification and less 
concentration of ownership or control of the media of mass com- 
munication. . 

In the discussion which follows the evidence developed upon all of the 
significant issues, as related in our findings, will be considered and 
comparative conclusions drawn on the basis of judgment with respect 
thereto. 

3. There follows a comparison of the significant differences in 
material criteria between the respective applicants in order to deter- 
mine on an overall basis which would best serve the public interest, 
convenience, and necessity and should, therefore, be granted. The 
Commission uses as guides, inter alia, certain factors in the decision 
of adjudicatory proceedings involving mutually exclusive applications, 
but all of such factors are not entitled to equal weight, and the signifi- 
cance to be attached to each as well as to other matters developed will 
vary as the circumstances of individual cases differ. 

Past Broadcast Records 

. 4. Three of the four applicants in this proceeding are possessed 
of broadcast interests. Two of these have past broadcast records in the 
principal community involved. Crosley, having no broadcast record in 
the locality involved, evidence as to its operations in other localities 

is relevant and material in a comparison of the applicants. Indianapolis 
is the licensee of Station WIRE,. situated in Indianapolis, Indiana, which 
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a operates unlimited time on 1430 kc with 5 kw power. WIBC is the licen- 

| see of Station WIBC, situated in Indianapolis, Indiana, which operates 

as follows: 1070 kc, 50 kw-LS, 10 kw-N, ( A-2). Crosley has no 

broadcast interests in Indianapolis. It is the licensee of Station WLW 

in Cincinnati, Ohio which operates unlimited time on 700 ke with 50 kw 

of power. Crosley is the licensee of three television stations: WLWT, _ 

Channel 5, Cincinnati, Ohio; WLWD, Channel 2, Dayton, Ohio; WLWC, 

Channel 11, Columbus, Ohio. In addition, Crosley owns all of the 

stock of Crosley Broadcasting of Atlanta, Inc. which is the licensee of 

Television Station WLWA, Atlanta, Georgia, which a on Chan- 

nel 11. 

5. In evaluating the past broadcast record of an ade we 
consider two aspects: (1) whether the record of representation (in its 
renewal or other application submission) as against performance demon- 
strates that the applicant can be relied upon to carry out its present 
proposals; and (2) whether the applicant's operation on an overall basis 
has been a worthwhile one which has met and remained sensitive to the 
area's needs and requirements. Sacramento. Broadcasters, Inc. » 10 
RR 615. In the Commission's judgment it is the second aspect of evalua- 
tion of a past broadcast record which provides the better basis for de- 
termining the quality of the past operation. WPTF Radio Company, 12 
RR 609. 
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Either aspect may be demonstrated through proof under the Commis- 
sion's classifications of programs as supplemented by supplemental 
showings made by the applicant. With the exception noted hereinafter 
as to WIBC, the record as developed herein does not disclose variation — 
of representation against performance for the parties. 

6. Evidence was adduced as to representations made by WIBC 
in connection with an application for an increase in power. This 
application, however, was filed in 1945 and the record does not establish 











3910 
! 116 


that the parties presently before us then owned or held substantial owner- 
ship interests or positions of responsibility in the then licensee. Such, 
however, is established with respect to the representations which were 
made in the 1948 renewal application of WIBC as contrasted with its 
performance during the following three year period. In that application 
WIBC proposed to decrease its recorded programming to 28.3%. In- 
stead recorded programming was increased to 59.1%. It proposed to 
increase its live programming to 41%. It was decreased to 14.8%. It 
proposed to decrease commercial spot announcements from 507 to 403. 
They were increased to 741. While WIBC contends, in this connection, 
that there has been no showing that such changes did not result in superior 
overall programming to that proposed in the renewal application, we can 
only state there is no record evidence indicating that it did or affording 
an explanation of the deviations. We are not here holding that the pro- 
gram service provided was unsatisfactory. Considered however in the 
context of our statement in paragraph 5 of our conclusions supra, this 
matter is material in our appraisal of the reliability that can be placed 

in the effectuation of the proposals here made. In this context, some 
demerit must attach to WIBC. 

7. The second aspect of the past broadcast record comparison 
will now be considered. Our findings set forth in detail the past record 
of programming of Stations WIRE, WIBC and WLW as well as the past 
record of operation of the television stations owned by Crosley. We will 
discuss first the matters pertaining to the several aural broadcast sta- 
tions. In this connection, the Examiner should not have restricted 
his consideration to the facts as they pertain to Station WIBC. Our 
conclusions in this particular area will encompass also the past broad- 
cast records of WIRE and WLW. The Examiners failure to draw con- 
clusions with respect to the record of WLW obviously resulted from 
his neglecting the making of findings in connection therewith. Notwith- 
standing WLW is not a local station, it is the nearest aural broadcast 
station owned by Crosley to the principal community, and its 0.5 mv/m 


a [3911] 
contour embraces a good part of the area to be here served and a sub- 
stantial amount of evidence relative to this station was admitted by the 
Examiner. Since direct comparison of aural broadcast stations can be 
made - and Indianapolis Broadcasting and WIBC have no visual broad- 
cast stations - this significant area of comparison should be fly con- 
sidered. 
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8. In the composite weeks of 1952 and 1953, each of the appli- 
cants demonstrates a reasonable balance between the amounts of time 
devoted to commercial and sustaining programs. This is also true with 
respect to the attention given to commercial and non-commercial spot 
announcements. While WIBC has broadcast appreciably more com- 
mercial spot announcements than has either WIRE or WLW, the number 
broadcast was not excessive. With reference to the aspect of local live 


programming our findings indicate that in the composite weeks of 1952 
and 1953, the following percentages of time were devoted to such pro- 


gramming, respectively: WIRE, 11.1% and 11%; WIBC, 24. 97% and 


22. 8%; and WLW, 35.1% and 31. 7% 

In both the 1952 and 1953 composite weeks, the greater portion 
of WIRE's local live programming was devoted to talks. In the cate- 
gories of education, news and discussion no live programming was pre- 
sented. The live religious programs consisted of two 15-minute periods 
of religious songs. The live agricultural programming consisted of 
two 5-minute daily programs. Weakness is thus shown in the 1952 
composite week in the fields of educational, local riews and discussion 
programming nor is the showing on agricultural programming a strong 
one. WIRE's supplementary showing of its 1952 programming does not 
enhance to any cognizable degree the composite week showing. An 
analysis of the 1953 composite week shows the addition of a 15-minute 
religious program. As in the composite week for the year 1952, the 
locally originated agriculizral programming consisted of two 5-minute 


| 
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daily programs. Some improvement was also shown in the broadcast 
of local live news, seven out of some eighty news programs being local 
live. 

In addition to the facts shown in the 1953 composite week, WIRE 
broadcast locally originated special events which fall within some of 
the above categories, such as Easter and Christmas services, agri- 
cultural events, interviews with school officials, and programs pre- 
sented by visiting college and high school choirs and bands. The find- 
ings also indicate that other locally originated programs broadcast by 
WIRE in 1953 include 13 weeks of "Symphony Notes", excerpts from 
symphony concerts, "DePauw Presents", a program taped at DePauw 
University, and "Collegiate Football" (nine of the Big Ten football 
games). 

The analysis of the 1952 composite week of WIBC indicates that 
attention was given to the needs of the community as evidenced by 
locally originated programs in religion, agricultural discussion, talks 
and news programs. A strong showing is made by WIBC in the field of 
locally originated agricultural programming. Approximately 14% of 
its broadcast time was devoted to news programs, a substantial portion 
of which was live. While the educational showing in the composite 
week of 1952 shows a degree of attention to the educational needs of 
the community it is not a strong showing for the educational program- 
ming for that week shows one 30-minute sustaining program "Indiana 
State Choral Association", a program featuring choral groups from 
various high schools on recordings made by WIBC at a state teachers 
convention. | 
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Substantially the same situation obtains with respect to the analysis 
of WIBC's 1953 composite week, with the exception that no educational 
program was broadcast during that composite week. In the discussion 
category one 60-minute sustaining program "Indianapolis Forum" was 
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carried. WIBC's supplementary showing for the years 1952 and 1958 
discloses that with the exception of the summer months the principal 
locally originated educational programs carried weekly are "Junior 
Town Meeting", a 30-minute program, and "Young America Sings", a 
30-minute program, Several other educational programs were broad- 
cast on a one-time basis. We have noted that tape recordings of four 
WIBC's newscasts broadcast one day when compared with the press 
ticker indicate that on one occasion at least the news broadcast by 
WIBC is not "live" in accordance with the Commission's definition. 
This isolated instance does not however, detract from our finding that 
substantially all of WIBC's news programs are live. : 

9. Prior to giving our attention to Crosley's Station WLW, we 

will discuss two further matters in connection with WIRE and WIBC. 
The first of these concerns used car advertising over Stations WIBC 
and WIRE. WIRE endeavors to show in this connection that WIBC has 
failed to cooperate with the Indianapolis Better Business Bureau in the 
matter of used car advertising. A brief recapitulation of our findings 
will be helpful. In the summer of 1953 used car advertising, --e. g. 
"No down payment required", 'no down payment worries here", and 
"no side notes", -- was carried by all media in Indianapolis both radio 
and newspaper. In May of 1954 representatives of Stations WIBC and 
WIRE and other stations met with the Better Business Bureau to dis- 

cuss used car advertising. There is a conflict as to what transpired 

3 at this meeting with reference to whether it was indicated that the Bet- 
ter Business Bureau had received complaints concerning the advertising 
broadcast by Station WIBC and another radio station. Mr. Worcester 
of WIRE recalls that during the meeting the manager of the Better Busi- 
ness Bureau indicated that the Bureau had received complaints concern- 
ing the advertising broadcast by Station WIBC and another radio station 
and that there had been no complaints about the advertising on Station 
WIRE. Station WIBC's representative at the meeting, Mr. Myers, has 
no recollection of being advised that WIBC was contributing to the 
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improper advertising problem. A director of WIBC, Mr. Ice, who 
has been a director of the Better Business Bureau since 1940 does not 
recall that the manager of the Better Business Bureau had ever men- 
tioned to him any improper activity on the part of WIBC. At a further 
meeting held in the summer of 1954 with the Better Business Bureau 
efforts were made to obtain the cooperation of the used car dealers and 
the advertising media. In May of 1954, WIRE is shown to have broad- 
cast a commercial announcement for a used car agency and in the early 
part of September, 1954 WIBC is shown to have broadcast commercial 
announcements sponsored by automobile agencies of the type mentioned. 
In the latter part of September, 1954, the Better Business Bureau 
"took off all the previous rules that they had laid down" and established 
a committee which was to police the used car advertising. 


[3913] 
Mr. Worcester of WIRE stated that the new procedure was occasioned 
by the fact that although the Indianapolis newspapers had discontinued 
the "no down payment" advertising, certain Indianapolis radio stations, 
including WIBC, had given lip service to the plan but failed to cooperate. 
Insofar as the city of Indianapolis is concerned, no objections exist 
to the "no down payment" advertising if, in fact, no down payment or 
substitute therefor is required. It has been charged that if the pur- 
chaser was unable to make a down payment, some dealers asked him 
to sign additional notes, chattel mortgages or furnish collateral. On 
occasion, it was found that when the buyer asked for the car which had 
been advertised, he was informed that it had "just been sold" or was 
not available to the prospective purchaser. This record, however, 
does not disclose that the used car advertisements broadcast or pub- 
lished by media in Indianapolis were inaccurate or that the purchaser 
could not have bought a car under the terms and conditions stated in 
the ads. This recapitulation of the facts with respect to used car ad- 
vertising does not persuade us to conclude that any detriment attaches 
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to ‘WIBC because of such advertising. In reaching the conclusion we 
have, consideration has been given to the conflict which exists in the 
recollection of Mr. Worcester and Mr. Myers as to the fact of whether 
Station WIBC was adverted to particularly at one of the Better Business 
Bureau meetings. We have taken into consideration also the testimony 
of a director of Station WIBC who has been a director of the Better 
Business Bureau that the manager of the Bureau had not called to his 
attention any improper activity of Station WIBC. | 

The second matter which we will discuss at this point is that 
pertaining to the carrying of advertising of the Mid-West Insurance 
Agency over WIBC, in the Indianapolis Star and other advertising media. 
Our findings indicate that an Indianapolis insurance agency advertised 
regularly, approximately six times per week, over Station WIBC. The 
advertising of this agency was placed over other Indianapolis stations 
with the exception of Station WIRE, and has been carried for a period 
of years in the Indianapolis Star. Advertising accounts of this agency 
were solicited by Station WIRE in several years but the agency did not 
advertise over WIRE. One of the insurance companies for which the 
Indianapolis agency solicited and wrote insurance was the subject of 
some adverse publicity. Upon learning of this adverse publicity, the 
principal of the Indianapolis insurance agency changed the name of his 
agency to one of a dissimilar nature. For business reasons, a change 
from the insurer with which was associated the adverse publicity was 
accomplished gradually over a period of approximately two years. The 
principal of the Indianapolis insurance agency testified that the adver- 
tising was completely that of his own agency and that there Was never 
mentioned in such advertising the name of an insurance company. This 
principal further testified that he could not recall ever mentioning to 
WIBC personnel who were writing continuity the fact that his agency 
was placing insurance with the company as to which there had been ad- 
verse publicity for there was no reason to discuss the matter with 
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them, and he stated that he failed to see how WIBC personnel could 
possibly know with whom the agency placed its business. Mr. Fair- 
banks of WIBC questioned the principal to ascertain whether or not his 
agency was affiliated with the company to which there was attached ad- 
verse publicity. Mr. Fairbanks was advised that the principal's agency 
was an independent agency, had no affiliation with the company above- 
mentioned, that the principal was going to change the name of the agency 
and make other arrangements for the handling of the insurance. The 
principal further testified that except for Mr. Fairbanks, no other radio 
station, television station or newspaper had raised any question con- 
cerning the advertising of his agency. Under these facts, we see noth- 
ing which would reflect upon the qualifications of WIBC. 

10. An analysis of the WLW composite week for 1952 shows that 
31. 7% of its broadcast time was devoted to local live programming, and 
that the greater portion of the live programming was devoted to news, 
talks and agricultural programs, During that composite week, two hours 
of broadcast time were devoted to the live religious program "People's 
Church" and thirty minutes each to the programs "Church By the Side 
of the Road" and "Old Fashioned Hymn Sing", the latter two being sus- 
taining programs. Included in the six live agricultural programs broad- 
cast by WLW were "Everybody's Chore Time" (two hours and thirty- 
five minutes), "Everybody's Farm" (five hours, five minutes), and 
"Farm Front" a live sustaining 30-minute program. The locally origi- 
nated discussion programs presented during the 1952 composite week 
were a 15-minute program "Symphony Spotlight" and a 30-minute pro- 
gram "World Front". A substantial number of live news and talk pro- 
grams were presented. No live educational programming was presented 
during the 1952 composite week. As in the composite week of 1952 
the Crosley analysis of the WLW composite week for 1953 shows that 
the greater portion of the live programming was devoted to news, talks 
and agricultural programs, with 31.7% of the broadcast time devoted 
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to local live programming, A 30-minute educational program "Col- 
lege Salute", was presented. A 30-minute live sustaining program 
"World Front" in the discussion category was presented during the 
1953 composite week. For the same composite week WLW's live reli- 
gious programs consisted of two 15-minute programs of hymns and 
"People's Church". Crosley submitted a supplementary showing of its 
programming in 1953. In addition to the matters covered in its 1953 
composite week, this showing indicates that with respect to locally 
originated educational and discussion programs, thirty-one hours of 
broadcast time was devoted to educational programming. The edu- 
cational programming was evenly spaced throughout the year with the 
exception of June, July and August when no such programming was 
broadcast. The greater part of its a aueneoaan programming as dis- 
closed in the supplementary showing consisted of regular features, 
with only a limited portion consisting of one time programs. | With re- 
spect to discussion programming, approximately forty-seven hours of 
broadcast time, adequately spaced throughout the year, was devoted 
to such programming on a regular basis, and, in addition, approxi- 
mately six hours were devoted to one time programs. | 
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11. Each of the applicants has broadcast commercial 2 announce - 
ments of two minutes or longer during one or more fourteen and a half 
minute time segments, as disclosed by the composite weeks of 1952 
and 1958. The WLW logs indicate but two announcements during the 
composite weeks which exceeded two minutes; the logs also disclosed 
that during these composite weeks there were broadcast respectively 
fifty-eight and 157 spot announcements for which no duration was indi- 
cated. WIBC shows a number of instances in which commercial an- 
nouncements in a fourteen and a ha¥ minute time segment exceeded 
three minutes in length. It is to be noted however that these items 
were commercially sponsored programs or program segments and that 
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the logs failed to separate program continuity and commercial con- 
tinuity. This also applied to WIRE and the two such announcements 
shown for WLW. WIRE and WIBC attacked one another with respect 
to the question of program and commercial continuity. It is pointed 
out that on the "Hoosier Farm Journal" broadcast by WIRE for 30- 
minutes on one particular morning, the announcer summed up the 
thirty minutes with the following closing remarks: "Friends, actually 
we haven't done too much farming. We did a little eatin’ there in the 
kitchen. We ‘ll be back tomorrow morning." To us however such a 
remark cannot be held as establishing that the program was incor- 
rectly classified as agricultural. It may to a degree indicate exces- 
sive commercial continuity. WIRE points to three programs on one 
afternoon broadcast by WIBC. The following is disclosed: On one pro- 
gram of forty-five minutes duration a fraction over eighteen minutes 
was devoted to commercial time; on another program of thirty minute 
duration a fraction over 19 minutes was devoted to commercial time; 
and on a third programof fifty-five minutes duration a fraction over 
twenty-seven minutes was devoted to commercial time. The record 
discloses that Mr. Fairbanks has issued several instructions concern- 
ing the length and type of commercial advertising, and that, on learning 
of the programming broadcast as above-mentioned, he found it neces- 
sary to issue another directive seeking to limit the length of commer- 
cial continuity. This evidence does, however, demonstrate laxness 

on the part of the WIBC management in the supervision of station 
programming. 

12. There is also to be considered the matter of per inquiry ad- 
vertising as it pertains to WLW and WIBC. Our findings in this con- 
nection indicate that suitable precautions are taken, as to the nature 
of the products which are the subject of per inquiry advertising, to 
afford protection to those who respond to such advertising. 

13. We come then to an ultimate comparison of the broadcast 
records of WIRE, WIBC and WLW. Since WIRE and WIBC are both 
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located in the city of Indianapolis we will treat those particular stations 
first. We are of the view that the record of WIRE suffers in certain re- 
spects in comparison with the record compiled by Station WIBC in this 
competitive proceeding. In stating this, we confine ourselves for the 
moment to the records compiled during the 1952 and 1953 composite 
weeks together with pertinent supplementary showings, and we do not 
consider other practices of the licensees. In the 1952 composite week, 
no time was devoted by WIRE to locally originated = discussion 
and news 
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programs. Its showing with respect to locally originated agricultural 
programs is weak, there being only two 5-minute daily programs broad- 
cast. The live programming of WIRE in the 1952 composite week fell 
principally in the talk category. We have considered WIRE's supplementary _ 
showing for 1952 but for the reasons stated above we do not find such 
showing helpful to WIRE's position. Again in the 1953 composite week 
WIRE's locally originated programming consisted primarily of talks. 
WIRE shows a slight improvement in the category of education and shows 
improvement in locally originated news programs with seven out of a 
total of eighty news programs being live. The 1953 composite week fur- 
ther shows that in that year, as in 1952, the locally originated agricultural 
programming consisted of the two 5-minute daily programs. WIRE' s 
supplementary showing for 1953 indicates that the educational program 
which appears in its composite week was produced twenty-six times dur- 
ing that year, and that in addition a locally originated program, “DePauw 
University", was presented. WIRE endeavors to offset its deficiency in 
locally originated agricultural programming with the view that its station 
is of limited coverage and does not penetrate the agricultural area sur- 
rounding Indianapolis. In this connection however, it is noted that WIRE 
operates with 5 kw power. Our findings herein show that within the area 
to be served there are extensive rural areas with a number of farms. 
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Our findings also show that both daytime and nighttime the coverage of 
WIRE extends well into the Grade B contour of the proposed station. 
We, therefore, believe that this assertion of WIRE stands disproved. 

14. With the exception of educational programming in the 1953 
composite week, WIBC demonstrates greater attention to the needs of 
the community in the categories of religion, agricultural, educational, 
discussion, news and talks programming. WIBC's supplementary show- 
ing for the years 1952 and 1953 enhances its position for it demonstrates 
that with the exception of the summer months in those years two 30- 


minute locally originated educational programs were carried weekly, 
and that several other locally originated educational programs were 


carried on a one-time basis. Two matters in connection with WIBC have 
been mentioned, however, which detract from the overall record of per- 
formance of Station WIBC. These matters concern certain representa- 
tions made in its 1948 renewal applications. In view of the wide departure 
in the performance as against the representation, we believe that the as- 
surance to be found from WIBC's past performance is weakened. We have 
also found in WIBC some lack of management supervision over commer- 
cial practices. We conclude that on an overall basis both WIRE and WIBC 
have satisfactory broadcast records, and that neither is entitled to a 
preference over the other in this connection. 

15. In both'1952 and 1953, the analyses of WLW's composite weeks 
indicate that the greater portion of its live programming was devoted to 
news, talks and agricultural programs. Attention was also given to relig- 
ious and discussion programs. No live educational programming was 
presented during the 1952 composite week. The composite 
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week for 1953 discloses that WLW improved somewhat its position with 
respect to educational programming. WLW's supplementary showing for 
the 1953 composite week indicates however, that with the exception of June, 
July and August, its educational programming was evenly spaced through- 
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out the year and a total of approximately 31 hours of broadcast time was 





devoted to such programming. The greater part of this programming con- 
sisted of regular features, with only a limited portion consisting of one- 
time programs. Thus, the deficiency in live educational programming 

in the composite weeks is offset by this supplemental showing. The sup- 
plementary showing also indicates that with respect to discussion pro- 
gramming such programming was adequately spaced throughout the year 
with a total of approximately 47 hours devoted thereto on a regular basis. 
In addition, approximately 6 hours were devoted to one-time programs in 
this category. In view of the fact that Station WLW is a Class-1 -A station, 
no demerit attaches to WLW because of the fact that it does not carry 
local Cincinnati advertising unless the products are widely distributed 

* in WLW's service area. We do not here have a situation in which adver- 
tisers are selected on the basis of rate structures, but rather from the 
standpoint of availability of the product advertised to the area served. 

We are therefore here confronted with a weighing of the needs of the 
advertiser against that of the interests of the public in the product ad- 
vertised. The licensee in its judgment has determined to serve the in- 
terest of the public throughout its service area rather than the more 
restricted needs of strictly local advertisers of local products or ser- 
vices available only to the City of Cincinnati. Such area service con- 
cept is in accord with the facilities licensed. We therefore believe this 
matter to be within an area of licensee judgment into which we will not 
intrude. Crosley's purpose to operate on a broad regional concept and 

to plan its programming service to serve the needs of the public within 
its entire service area is in keeping with the class of station which it 
operates. The record also shows that WLW over a long period of years 
has made its facilities available to local talent and has been instrumen- 
tal in advancing the careers of such talent. Overall the record of WLW 

is a superior one. Recognizing that it was made in a city other than the 
one here to be served, we believe it entitles Crosley to a significant 
preference over the other applicants in this proceeding. , 
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16. Of significance also in appriasing the past performance of 
Crosley are the television stations of which it is licensee. As reflected 
in our findings, on the basis of the programming showing reflected by 
the composite week dates for these stations, inquiry was made prior to 
Commission action on the 1952 renewal applications then pending. In- 
quiry was directed particularly as to the showings on educational, relig- 
ious and agricultural programming. In response Crosley submitted ex- 
tensive data reflecting the full programming of these stations as has 
essentially been detailed in our findings. While some weakness was 
shown particularly in agricultural programming, the overall showing 
was satisfactory and regular renewal of license was granted. In fully 
appraising this matter, some consideration must be given to the state- 
ment of Crosley herein that such weakness occurred in the early days of 
television and at a time when its television operations 
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were incurring heavy losses. The 1953 composite week (based upon 1952 
and 1951) for these stations reflect substantial improvements in virtually 
all types of programming. Thus, by this date Crosley had achieved a 
fully satisfactory operation. To sum up, giving full consideration to all 
the surrounding circumstances, we conclude that in the visual broad- 
casting operations of Crosley a fully satisfactory operation is shown 
from which -- when such record is coupled with the meritorious record 
achieved by this applicant in its aural broadcasting operation -- effective 
assurance may be drawn with respect to the future execution of this appli- 
cant's television proposals herein. It follows that the strong preference 
given Crosley in the comparisons previously made with respect to past 
records among the applicants remains undisturbed following review of 
its operations in visual broadcasting. 

17. With respect to Crosley's station WLWA in Atlanta, it is noted 
that Crosley acquired this station on February 11, 1953 and that it intro- 
duced into the record in this proceeding percentages of a typical week of 
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operation at that station. The typical week demonstrates that a reason- 
able balance exists between the amounts of time devoted to commercial 
and sustaining programs, between commercial spot announcements and 
non-commercial spot announcements, and that approximately 19% of its 
broadcast time was devoted to live programming. With the exception of 
agricultural, programming by types shows balance adequate attention 
being given to religious, educational, news, discussion and talks program- 
ming. In view of the fact, however, that Crosley did not acquire Station 
WLWA until February of 1953, as contrasted to the other operations here 
under consideration, little weight attaches to this performance. 

18. We are also of the view that a credit should be extended to 
Crosley for the institution of a regional network in its existing television 
operations. Crosley established its regional network inter-connecting its 
three stations by means of a micro-wave relay system; when the inter- 
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connection facilities of the telephone company became available these 
were used. By means of its network, programs originating in the studios 
of any one of the three stations may be transmitted to and telecast by 
other stations. Our findings indicate the nature of the programs which 
have been made available over the regional network. | 
Broadcast Experience | 
19. In this area of comparison we take into account the experience 
in the field of broadcasting which the principals bring to bear through 
policy creation and execution on the part of the board of directors as 





well as other contributions such principals may make to the television 
operation. The experience brought to the day-to-day operations through 
integration of its principals into management of the proposed station also 
receives consideration, through assessment under the integration factor. 
Indianapolis will bring to its proposed television operation its three 
directors who have had experience in the operation of : 
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standard broadcast station WIRE. Its vice-president and general manager, 
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Mr. Worcester, has been, among other things, in charge of the day-to- 
day operations of WIRE. To prepare himself for his television duties, he 
has visited several operating television stations and one national network 
and has consulted with key personnel regarding television operations. The 
principal figure of WIBC, Mr. Richard M. Fairbanks, the president, 
general manager and director of WIBC, has been associated with Station 
WIBC over a period of years. Mr. Fairbanks has endeavored to familiarize 
himself with television operations by visiting several television stations 
and consulting with station owners. The remaining directors of WIBC 
have been associated with WIBC in its standard broadcast operations for 
a period of years. The principals of Mid-West will bring only a limited 
experience in broadcast operations to the television broadcast operations. 
Mr. Krimendahl, vice-president and director, was formerly a director 
and minor stockholder of Station WONE, in Dayton, Ohio. The proposed 
general manager of the television station, Mr. Milligan, a director and 
0.65% stockholder has extensive experience in standard broadcast opera- 
tions and more recently he was a manager of a television station. Two 
other directors of Mid-West have participated in a number of programs 
on radio and television. Their experience in this connection, however, has 
not been on the management side. Of the applicants before us, Crosley 
makes the most persuasive showing with respect to experience in both 
standard broadcast and television broadcast operations. Two of Crosley's 
directors have a broad experience over a period of many years in the 
broadcast industry. Mr. Shouse has been associated with the broadcast 
industry since 1929. He has served on many broadcast industry boards 
and committees, including the National Association of Broadcasters. He 
has been interested in fostering adult education and has worked closely 
with non-commercial educational television station WCET in Cincinnati, 
offering Crosley's staff and facilities for the development of this station 
and for the presentation of its educational programs. Mr. Dunville has 
been associated with the broadcast industry since 1931. He has been em- 
ployed by Crosley since 1937, and he has been general manager of two 
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stations owned by Crosley. He is responsible for establishing and de- 
veloping Crosley's farm which is maintained by Crosley in the further- 
ance of the agricultural programs presented by it. Mr. Emmanuel, a 
director of Crosley and a principal figure of AVCO, has been associated 
with the broadcast industry since 1946, the year when AVCO acquired 
Crosley Broadcasting Corporation. The officers of Crosley demonstrate 

a wide experience in the broadcast industry. Crosley's vice-president, 
treasurer, and assistant secretary, Mr. K.T. Murphy, has been associated 
with the broadcast field since 1932. The proposed manager of the 
Indianapolis station, Mr. James L. Butsch, has been with the Crosley or- 
ganization since 1936, and since 1953 has been a vice-president of Crosley 
in charge of Station WLWC in Columbis, Ohio. Crosley's vice-president 
and director of engineering, Mr. Rockwell, is a pioneer radio engineer, 

his interest in broadcasting stemming from 1920, who holds many patents 
on electronic equipment, and has contributed many treatises to scientific 
publications. In view of the broad experience demonstrated by Crosley's 
principals, we conclude that Crosley is to be preferred over the appli- 
cants in this proceeding on the factor of broadcast experience. As be- 
tween WIBC and WIRE, we believe that WIBC is to be preferred, and 

that Mid-West suffers comparatively. 
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Local Residence 

20. All of the stock of Indianapolis is owned by Central News- 
papers, Inc. As controlling stockholder of the latter corporation Mr. 
Pulliam votes the stock it so owns. With the exception of Mr. Woempner, 
secretary and treasurer of Indianapolis, each of the officers and directors 
of Indianapolis owns a small amount of stock in Central Newspapers, Inc., 
with Mr. Pulliam owning 53.85% of the stock of that corporation. In the 
aggregate 71. 17% of Central Newspapers stock is so owned, Each of the 
officers and directors of Indianapolis has been a resident of Indianapolis 


for a number of year s. 
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21. With respect to WIBC, 51% of the voting stock is held by Mr. 
Fairbanks, the president, director and general manager, who is a life- 
long resident of Indianapolis. Mrs. Adelaide Causey, a director and 16.3% 
holder of the voting stock, has been a long time resident of Indianapolis. 
The remainder of the voting stock is held in equal proportions by four 
individuals who are also directors and who have no local residence. Two 
other individuals who are officers and directors hold no stock but demon- 
strate local residence. Two other directors, holding no stock, are long- 
time residents of Indianapolis. 

22. With the exception of two individuals holding respectively 0.05% 
and 5% of Mid-West stock, the officers, directors and stockholders of 
Mid-West are local residents with six years of residence in Indianapolis 
being the shortest term shown. 

23. There is no local residence shown for any of the officers or 
directors of Crosley or its parent AVCO. 

24. Thus, in the comparative area of local residence, Mid-West 
is entitled to a preference over the other applicants in this proceeding 
because of the more complete showing of local residence of its officers, 
directors and stockholders. Indianapolis and WIBC are in substantial . 
parity with respect to the matter of local residence, with Crosley having 
the weakest showing. 

Civic Participation 

25. Each of the officers and directors of Indianapolis demon- 
strates an active participation in the civic affairs of the community. 

26. With respect to WIBC, Mr. Fairbanks shows an active parti- 
cipation in community affairs and Mrs. Causey demonstrates activity in 
community affairs to a limited degree. Mrs. Fairbanks, vice-president 
and director, demonstrates an active participation in community affairs. 
M.H. Geiger, secretary, treasurer and director, is not active in com- 
munity affairs. Two of the five remaining directors, who are not stock- 
holders, are active in community affairs. Two directors, each holding 
8.1% of the voting stock, are non-residents and make no showing 
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of civic participation in their particular communities. Two holders of 
8.1% of the voting stock are non-residents and make no showing of parti- 
cipation in community affairs in their cities. Another director is a non- 





resident and makes no civic showing in his place of residence. 

27. With the exception of two individuals, the officers, directors, 
and stockholders of Mid-West demonstrate active participation in com- 
munity affairs. There is indicated for Mr. Walk, Vice-president and a 
2.5% stockholder, only a limited showing in civic activities. Mr. Milligan, 
a director and a proposed general manager and a prospective owner of 
500 shares of stock at the time that Mr. Sadlierwill make such a 0. 65% 
stock interest available to him, shows an active interest in community 
affairs. | 

28. Crosley makes no showing with respect to active participation 
in community affairs of Indianapolis. However, certain principals of 
Crosley have distinguished civic records in their places of residence. 
For example, Mr.Shouse, Chairman of the Board and a director, is 


among other things, chairman of the Cincinnati Summer Opera Association, 
a member of the Citizens Development Committee of Cincinnati, and he 
was, in 1953, president of the Cincinnati Chamber of Commerce. Mr. 
Dunville, President, a director and general manager, is active in civil 
defense affairs and is a director of the Cincinnati College of Pharmacy; 
Mr. Rockwell is active with the Ohio Program Commission on educational 
television, and with Civil Defense organizations in Cincinnati; Mr. Kings- 
bury, vice-president in charge of public relations, is identified with a 
number of civic activities; and Mr. Emmanuel, a director, is associated 
with a number of civic, governmental and charitable activities in New York. 

In view of the wider degree of civic participation shown by Mid- 
West, recognizing that this is in part due to the larger number of indivi- 
duals interested in Mid-West, we conclude that Mid-West merits a slight 
preference over Indianapolis and WIBC and a moderate preference over 
Crosley. As between Indianapolis and WIBC no grounds for preference 
exist for they made essentially equivalent showings with respect to civic 
participation. | 


boca 
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Diversification of Business Interests. 

29. While not normally a factor of major importance, diversifi- 
cation of business interests is one which we believe must be weighed. 
Such interests appropriately evidenced tend to indicate an applicant's 
knowledge of community needs and some probability of a continuing 
awareness of these needs, and it is in this sense that we have consis- 
tently held that such diversification of business interests in an appli- 
cant may be considered in an overall comparison of competing applicants. 
Radio Station WSOC, Incorporated, FCC 56-1227. The business interests 
of the officers and directors of Indianapolis are in radio and newspaper 
operations. The business interests shown for WIBC are in 
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radio, law, and the trucking industry. Mid-West demonstrates a wide 
range of business interests among its officers, directors, and stockholders, 
banking, automotive, food processing and canning, dentistry, law, oil, 
and real estate. Crosley presents chiefly interests in broadcasting and 
manufacturing, and of course, these are removed from Indianapolis. 
In view of Mid-West's showing of a wider diversification of business in- 
terests, we conclude that it is entitled to a preference over the other 
applicants in this proceeding. No basis for preference exists as between 
Indianapolis and WIBC. We point out that the preference given to Mid- 
West in this connection is secondary in force. 
Integration of Ownership with Management . 

30. The Indianapolis showing in this area of comparison is not 
impressive. The only individual who will devote time to the proposed 
operation on a day-to-day basis is Mr. Worcester, who is the vice- 
president and proposed general manager. Mr. Worcester holds 1. 17% of 
the stock of Central Newspapers, Inc. which owns all of the stock of 
Indianapolis. In connection with Mr. Worcester's proposed day-to-day 
operation in the proposed station, his entire.day will not be devoted to 
the proposed station's activities for he will continue his present association 
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with newspaper operations and the operations of Station WIRE. Mr. 
Eugene C. Pulliam, the president and a director of Indianapolis, will take 
no part in the day-to-day operation of the proposed station. He will give 
the proposed television station his personal attention and supervision un- 
til it is well established. The secretary-treasurer, who is also a director 
of Indianapolis, will not participate in the day-to-day operation of the 
station; she will advise on personnel and programming in the proposed 
television operation and attend conferences on station policies and opera- 
tions, and she will work with the auditors in the preparation of the annual 
and monthly statements. Mr.Pulliam, vice-president and director, will 
not participate in the day-to-day operation of the proposed television sta- 
tion. He will attend policy-making conferences and advise on special 
events, procedures, and news broadcasts. The assistant secretary and 
treasurer of Indianapolis will not participate in the day-to-day operation 
of the station; he will participate in the proposed operation as financial 
affairs require. | 

31. Mr. Fairbanks, the president, a director and general manager 
of WIBC and owner of 51% of its voting stock, will supervise and direct 
the operation of the proposed television station (in conjunction with a pro- 
posed station manager) on a day-to-day basis. The precise amount of 
time that Mr. Fairbanks will devote to the proposed television operation 
is unascertainable for Mr. Fairbanks was unable to give the apportion- 
ment of his time between supervising WIBC's standard broadcast opera- 
tions and the television operation. The other holders of WIBC's voting 
stock will not participate in the day-to-day operation of the station. In 
summing up the observations made with respect to WIBC, we find that 
the actual extent of integration of stock ownership with day-to-day manage- 
ment is that of Mr. Fairbanks, president, director, : 
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and general manager and a 51% holder of WIBC's voting stock. Mr. 
Fairbanks will bring to his day-to-day management on a divided-time 
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basis, a good showing in civic participation and active experience in the 
operation of standard broadcast Station WIBC since 1947, though the ele- 
ments of spotty performance of that station, noted supra took place in the 


bed 


period of his supervision. 

32. With respect to Mid-West, two of its stockholders will devote 
their entire time to the operation of the proposed station. Mr. Walk, a %y 
vice-president, and holder of 2.5% of the stock, will be full time sales 
manager. Mr. Milligan, a director and the proposed general manager 
will devote his full time to the proposed television station. At the time - 
of the hearing, Mr. Milligan had neither had issued to him nor had he : 
subscribed to any of the stock of Mid-West. Mr.Sadlier will make 500 
shares of stock available to Mr. Milligan. If this occurs, Mr. Milligan 
will hold approximately a 0. 6% interest in Mid-West. Notwithstanding, 
the indefiniteness attached to the statement that Mr. Sadlier will make 
500 shares of stock available to Mr. Milligan, in view of the fact that no 
exceptions were taken to the Examiner's finding in this connection we will 
credit Mr. Milligan as a 0.6% stockholder. Mr. Sadlier, president and 
a director and 37.73% stockholder proposes to devote 24-32 hours per 
week to the day-to-day operation of the station in the capacities of presi- 
dent and director, and as chairman of the program committee in charge 
of special events. Mr. Krimendahl, a vice-president, director, and 13.33% 
stockholder proposes to devote 10 hours per week to the operation as 
chairman of the Committee on agricultural programs. Mr. Leer, secre- 
tary, treasurer and director and a 5.3% stockholder proposes to devote 
‘5 hours per week to the operation of the station as chairman of the sports 
committee. Mr. James, a director and 0.65% stockholder proposes to de- 
vote 15 hours per week to the operation of the station as chairman of the 
committee on Education and Safety. Mr. Northam, a 2.69% stockholder 
proposes to devote one-third of his time to the proposed station as chair- 
man of the committee on Public Service. Mr. Hogshire, a director, a 50% 
owner of Wake-Up Oil Company and who votes the 16.7% of the stock of 
Mid-West owned by such company, proposes to devote 7 hours per week to 
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the operation of the station as chairman of the committee on News. Mr. 
Stith, a 50% owner of Wake-Up Oil Company, proposes to devote 10 
hours per week to the operation of the station as chairman of the com- 
mittee on Children's programs. Mr. Taylor, a 4.9% stockholder proposes 
to spend 5 hours per week in the operation of the station as chairman of 
the committee on political programs. Mr. Morris, a 4.05% stockholder, 
proposes to devote 6 hours per week as chairman of the committee on 
Public Health. Mr. Donovan adirector and 6.8% stockholder proposes to 
devote 5 hours per week to the operation of the station as chairman of 
the Committee on Religious programs and supervisor of auditing and 
bookkeeping of the proposed station. Mr. Wright, a 0.10% stockholder 
would be advisor on building maintenance and real estate problems with 
no specific allotment of time shown for the carrying out | 
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of such duties. Of the individuals mentioned above, the following types of 
broadcast experience are shown: Mr. Walk had brief experience asa 
radio sales manager; Mr. James has appeared on safety and traffic pro- 
grams on local radio and television stations and at the time of the hearing 
had been appearing on Station WFBM-TV for 85 consecutive weeks present- 
ing a program relating to road conditions and safety; Mr. Northam has 
served as a moderator and a participant in a number of forum and discus- 
sion programs on radio and television. Mr. Milligan has held various 
staff positions with radio stations in Indianapolis and Chicago, such as 
announcer, program director, and director of public relations and sales 
promotion. His activity in the latter connection was with a television sta- 
tion. He managed a television station for one year. In summing up with 
respect to Mid-West, the following may be said: approximately 95% of 
the stock ownership of Mid-West will be represented in varying degrees 
of time to the day-to-day operation of the proposed television station. 
Those stockholders integrated into the day-to-day operation of the sta- 
tion bring with them on the whole creditable showings of participation in 
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community affairs and, for the most part, no experience in either stan- 
dard broadcast or television operation. 

33. In relation to Crosley, it will be helpful to set forth the mode 
of Crosley's broadcast operations as they presently exist together with 
an understanding of the relationship between Crosley and AVCO beyond 
that of the parent-subsidiary relationship. The chairman of the board 
and a director of Crosley is also the senior vice-president, a director 
and a member of the Executive Committee of AVCO Manufacturing Cor- 
poration, and he serves as an officer in allied divisions of the AVCO 
corporation. He also serves as a member of the board of directors of 
various other corporations and bank institutions which are not affiliated 
with Crosley or AVCO. None of the directors of AVCO, other than Mr. 
Shouse, takes daily part in the operation of Crosley (as distinguished from 
discharge of directorial responsibilities). Crosley's pattern of operation 
is as follows: Crosley's officers, directors and management personnel 
located in Cincinnati supervise at the management level the operation of 
their television stations; the officer in charge of each television station 
makes periodic reports to Cincinnati detailing operations of the station 
for which he is responsible; these reports are examined and in turn 
Crosley reports to AVCO concerning operations of the station. Our find- 
ings indicate that Mr. Shouse, as Chairman of the board and a director, 
and Mr. Dunville, as president and general manager, manage and operate 
Crosley enterprises subject to overall control of the board of directors. 
The heads of television stations WLWC and WLWD are vice-presidents 
of Crosley in charge of the operation of their particular stations. Mr. 
James L. Butsch, currently vice-president in charge of Station WLWC, 
Columbus, Ohio, will leave that station and become the manager of the 
proposed Indianapolis station. Each of the Crosley vice-presidents is 
individually responsible for the overall activities of Crosley within his 
jurisdiction. As manager of the Indianapolis station, Mr. Butsch will 
exercise control over the station and its operation to the same extent as 
he now exercises 
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control over station WLWC. It thus appears that a high degree of local 
autonomy resides in those who are the managing heads of various divisions 
of Crosley. Further, it is to be noted that the management and staff at 
Crosley's Cincinnati headquarters give advice and assistance to various 
stations owned by Crosley. WhileCrosley maintains a special broadcast 
services department which is responsible for providing and developing 
educational, religious, discussion, governmental, cultural, children's 
and special events programs, each of the several stations maintains its 
own staff and the duties of the special broadcast services department are 
to act as a consultant and a medium for the exchange of ideas. Moreover, 
the following individuals associated with Crosley would devote their per- 
sonal attention to the organization of the proposed station, the training 
of talent, and its initial operations in the percentages indicated: Mr. 
Dunville, 20%; Mr. K.T. Murphy, 25%; Mr. John T. Murphy, vice- 
president in charge of television, 20% (he has been identified with the 
broadcast industry since 1931); Mr.Smith, vice-president in charge of 
sales, 33-1/3% (he has been in the broadcasting field since 1986); Mr. 
Kingsbury, vice-president in charge of public relations, 25%; and Mr. 
Rockwell, 25%. | 

34. Crosley cannot on this record be given full credit for the 
showing it has attempted in relation to the integration factor, due to the 
absence of evidence with respect to stock ownership in AVCO, Crosley's 
parent corporation. However, taking into consideration the intent of the 
integration factor--that ownership participate in direct and meaningful 
fashion in station operation to the end that proposed policies and pro- 
grams be effectively translated into continuing public service--Crosley's 
integration proposal cannot be disregarded. Two of the principal officers 
and directors of AVCO are directors of Crosley, one being also chair- 
man of the board. Through the mechanism described above their, parti- 
cipation should tend to assure policy and program effectuation. 

35. Recapitulating, for the purposes of determining the status of 
the parties on the integration factor, the situation would appear to be this: 
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Indianapolis Broadcasting shows very limited integration, a small stock- 
holder in the parent of the applicant furnishing the only significant day- 
to-day proposed contribution. The showing of WIBC is concluded to be 
quite good, its majority stockholder to be integrated in a responsible 
capacity for a very substantial part of each day, and bringing to this 
capacity past experience. The integration showings of Mid-West and 
Crosley require more analysis. Mid-West proposes an integration 
largely consisting of the allocation of fixed hours in committee work 
on the part of its stockholders. Giving due weight to the fact that certain 
of these stockholders have engaged in facets of broadcasting previously, 
there is nevertheless absent a clear showing of anything approaching 
full time devotion to the television station in overall management responsi- 
bilities; nor is such a proposal completely free from the area of specu- 
lation in view of the lack 
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of a sturdy showing as to the effects such committees may be expected 
to have over a period of time on the operations. Mr. Sadlier's proposed 
hours are numerous, relating in part to committee work on special events 
programs, and in part to his offices as director and president. However, 
as has been mentioned his duties to be performed in these capacities are 
not made clear by this record. It is our conclusion that the overall inte- 
gration showing made by Mid-West is somewhat inferior to that of WIBC. 
Turning to Crosley, we have concluded that contributory assistance fur- 
nished by its headquarters may be considered under the present factor. 
What it lacks in the local approach typified by Mid-West, it supplies in 
professional training and planning. Less speculative question may be 
directed to the Crosley proposal than that of Mid-West. On the other 
hand it proposes less overall contribution in hours and stockholding. We 
conclude that, in the promise of aiding in effectuation of operations, 
there is little to choose between Mid-West and Crosley, and no preference 
is found between them. WIBC receives a modest preference, diminished 
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only by the past spotty showing of the aural facility under the a 
of the principal proposed here for integration. | 
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Planning and Preparation | 

36. With respect to the planning and preparation phase of their 
proposals, the parties to this proceeding stipulated that". .:. there 
shall be a rebuttable presumption that civic, educational, and other 
public service organizations in the Indianapolis area will cooperate with 
the respective applicants to the extent published by them. . " Thus, 
the matter of cooperation by such organizations in the effectuation of 
programs in which they would be concerned is established in the absence 
of persuasive material which would rebut such presumption. The appli- 
cants have challenged one another in this connection. Each applicant has 
conscientiously attempted to ascertain the television needs and interests 
of the area. The manner in which this was done varied in accordance with 
the judgment of the principals. Notwithstanding the challenges which have 
been made by the respective applicants, we believe that the evidence of 
record as a whole demonstrates with respect to availability of program 
matter and cooperation of local groups and organizations each applicant 
offers reasonable assurance that its programs can be effectuated sub- 
stantially as proposed. | 
Policies : 

37. No applicant introduced, by exhibit or testimony, evidence 
with respect to its proposed general policies. 
Studios, Facilities and Staffing Plans 

38. We have stated in a number of our past Decisions | that differ- 
ences between applicants as to facilities and staff become significant only 
when such differences indicate that there is more likelihood that one appli- 
cant will be able to execute its program proposal than will another. In 
this area of comparison, we will, therefore, look at the applicants’ pro- 
posals in this light. Unlike the Examiner, we do not find that Crosley is 
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entitled to a preference because of its studio proposals. There is no 
persuasive showing that the differences indicated for Crosley's studio 
proposals will result in program superiority or greater probability that 
Crosley will be able to execute its program proposal than will the other 
applicants. Nor has any showing been made that the studio proposals of 
the other applicants are not adequate for the execution of their program 
proposals. The same situation pertains with respect to the applicants’ 
equipment and staff proposals, i.e., while there are minor differences 
with respect to types of equipment and while there are varying degrees of 
emphasis upon the number of staff personnel, it cannot be concluded that 
any such significant differences exist as would warrant the bestowing of 
a preference in the matter of the likelihood of effectuating program pro- 
posals. 
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Program Proposals 

39. In considering the program proposals of applicants, the Com- 
mission primarily looks at the over-all proposal in terms of its balance. 
If weaknesses in balance are disclosed, if inattentiveness to program- 
ming for demonstrated public needs is indicated, the applicant to whom 
these attach suffers in the comparative consideration. Each of the appli- 
cants proposes to telecast approximately the same number of hours each 
week. The percentages of broadcast time, as between commercial and 
sustaining programs as proposed by each of the applicants, suggests that 
a reasonable balance has been reached. We note, in this connection, that 
Crosley proposes slightly more commercial time and somewhat less sus- 
taining time than do any of the other applicants -- this fact, however, does 
not impair Crosley's proposal for it is not shown that the percentage of 
time to be devoted to commercial programming is excessive nor that the 
time allotted to sustaining programs is inadequate. Our findings disclose 
the percentages of time to be devoted byeach applicant during a typical 
week of operation to the various types of programs such as entertainment, 
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religious, agricultural, educational, discussion, news and talks. It is 
here noted that Mid-West, unlike the other applicants, classified all of 
its network programming as entertainment (including therein all religious, 
agricultural, educational, discussion, news, and talk programs originating 
with a network). We also consider in more detail the locall originated 
programs of the applicants. The applicants will devote the following 
amounts of time to local recorded programs: Indianapolis, 33 hours, 55 
minutes; WIBC, 26 hours, 40 minutes; Mid-West, 35 hours, 25 minutes; 
and Crosley, 25 hours, 20 minutes. Film will be used for the local re- 
corded programs. No comparisons are made nor are any conclusions 
drawn with respect to film programming for the availability of film ma- 
terials at any precise time is unknown since a licensee exercises no con- 
trol over their production or distribution. Also, it is noted that all propose 
to carry essentially similar types. With respect to the local live program - 
ming proposals of the applicants, time will be devoted thereto as follows: 
Indianapolis, 39 hours, 40 minutes; WIBC, 28 hours, 15 minutes; Mid-West, 
32 hours, 45 minutes; and Crosley, 32 hours, 35 minutes. Thus, when the 
total hours of broadcast time during the typical week is balanced against 
the percentages of time which the applicants will devote to the broadcast 
of local live programming during such week, it is seen that each appli- 
cant has struck a reasonable balance. Each applicant has exercised its 
judgment with respect to programming by type in varying degrees with one 
placing emphasis upon one type while another channels its efforts in 
another direction. As examples in this connection, it is noted that Indiana- 
polis stresses talks, 9.29%; WIBC stresses news, 8.908%; Mid-West 
places emphasis upon news, 8.11%, and talks 7.89%; and Crosley stresses 
education, 11.1%, and talks 11.5%. These are judgments which are appro- 
priately left to licensee discretion-- beyond determining, as we do here, 
that attentiveness is shown in each of the several areas. One further 
comment is appropriate -- Crosley's opponents challenge its assignment 
of 11. 1% of time to educational programming stating that this is without 
precedent on any of the other Crosley stations. Crosley responds to this 
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by stating that its program and staff plans were designed to rapidly es- 
tablish its proposed Indianapolis station in the area with an emphasis 
on local program originations. Crosley submits that with its proposed 
station it would make greater efforts to integrate the station's activities 
with the community. In this record, nothing persuades us that Crosley's 
proposal in this particular connection is not entitled to belief. In view of 
the foregoing discussion, we conclude no one of the applicants is entitled 
to a preference over the other with respect to program proposals. 
Diversification of Media of Mass Communication 

40. With the exception of Mid-West, which has no interests in any 
form of mass communication, each of the applicants herein is associated 
in varying degrees with the media of mass communications. Indianapolis 
is the licensee of Station WIRE which operates in Indianapolis, Indiana as 
follows: 1430 kc, 5 kw, U,(DA-N). Central Newspapers, Inc. , which owns 
all of the stock of Indianapolis Broadcasting, Inc., has the following in- 
terests: it owns the Huntington Herald-Press which publishes the larger 
daily and only Sunday newspaper in Huntington, Indiana; it owns the Vin- 
cennes Sun-Commercial which publishes the only daily and Sunday paper 
in Vincennes, Indiana; it owns all of the stock of Vincennes Sun Company, 
the licensee of Station WAOV, 1450 kc, 250 watts, unlimited time, and the 
only station in Vincennes; and it owns a majority’ of the stock of Indiana- 
polis Newspapers, Inc., which publishes the Indianapolis Star (morning, 
daily andSunday) and the Indianapolis News (evening, daily except Sunday). 
Indianapolis Newspapers, Inc. owns the majority stock in Muncie News- 
papers, Inc., which publishes the Muncie Star and the Muncie Evening 
Press in Muncie, Indiana, the only papers published in that city. 
Indianapolis Newspapers, Inc. also owns a minority stock interest in 
Phoenix Newspapers, Inc. which publishes the Arizona Republic and the 
Phoenix Gazette in Phoenix, Arizona. Central Newspapers, Inc. has manage- 
ment contracts with and is responsible for the operation of Indianapolis 
Broadcasting, Inc., Phoenix Newspapers, Inc., and Indianapolis News- 
papers, Inc., which, in turn, has a management contract with Muncie 
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Newspapers, Inc. WIBC is the licensee of Station WIBC which operates 
in Indianapolis, Indiana as follows: 1070 ke, 50 kw, LS, 10 kw-N, (DA-2). 
In addition, the principals of WIBC, the Fairbanks family, own a 30% stock 
interest in Indianapolis Newspapers, Inc. As our findings indicate, the 
Indianapolis Star and the Indianapolis News (then owned by the Fairbanks 
family) were merged into a corporation known as Indianapolis Newspapers, 
Inc. To comply with the Commission's duopoly rule, it was necessary that 
either Station WIRE (which the Indianapolis Star brought to the merged 
corporation) or Station WIBC (which the Indianapolis News or the Fair- 
banks family brought to the new corporation) be sold. An opinion was ob- 
tained from the Commission that the assignment of WIBC to WIBC, Inc., 
a corporation which would , 4 


te 
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1/ A discussion with respect to the minority stock interest in 1 Tadidueoolis 
~ Newspapers, Inc. will be had subsequently. 
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be under the control of the Fairbanks family, would not violate the Com- 
mission's duopoly rule. Since the merger of the Star and the News, Station 
WIBC has been operated independently from Station WIRE. There are no 
joint policies, no liaison, no consultations between the stations, no inter- 
change of personnel, no joint rates, and no conferences. While no question 
is raised under the duopoly rules in this connection, we are riot pre- 
cluded from considering the association under the comparative deter- 
mination with respect to diversification. It is to be noted that the Fair- 
banks family still has its 30% stock interest in Indianapolis Newspapers, 
Inc. ; that it owns all of the debentures of such corporation with such de- 
bentures being unsecured and creating no lien on the property of the cor- 
poration; that it has the right to elect a minority of a board of three 
directors; that under certain conditions the Fairbanks group can elect a 
majority of the board; and that no member of the Fairbanks family has 
held office in such corporation, and no member of that family has been 


a director since June of 1950. Crosley is the licensee of the following 
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television stations: WLWT, Cincinnati, Ohio; WIWD, Dayton, Ohio; and 
WLWC, Columbus, Ohio. Through a subsidiary, Crosley Broadcasting of 
Atlanta, Inc., Crosley owns and controls television station WLWA in 
Atlanta, Georgia. Crosley is also the licensee of Station WLW, Cincinnati, 
Ohio, which operates unlimited time on 700 kc with 50, 000 watts of power. 
41. In Radio Wisconsin, Incorporated, 10 RR 1224, we stated that 
in a comparative hearing for use of a frequency assigned to a specific 
community, and the operation's coverage area, an applicant's comparative 
status is affected by its broadcast or newspaper interests, if any, in the 
particular locality involved (concentration aspect) as well as its owner- 
ship of such interests without restriction to that locality. We also stated 
therein that concentration on a local or sectional basis is of greater con- 
cern to the Commission. We have found that Indianapolis is the licensee 
of Station WIRE in the city of Indianapolis. The .5 mv/m daytime contour 
of WIRE encompasses an area of 7,783 square miles, and approximately 
99% of this area is within the Grade B contour of the proposed Indianapolis 
television station. The area within WIRE's 2.68 mv/m nighttime inter- 
ference free contour falls entirely within the Grade B contour of the pro- 
posed station. In view of the fact that Central Newspapers, Inc. wholly 
owns the licensee of WIRE, its newspaper interests in the particular 
area under consideration are to be taken into account. Centrals owns the 
majority of the stock in Indianapolis Newspapers, Inc. which publishes 
the Indianapolis Star and the Indianapolis News. Falling within the Grade 
B contour is a substantial part of the retail trading zone of the Indianapolis 
newspapers and 2 portion of the retail trading zone of the Muncie, Indiana 
newspapers. The principal competitor of Central, both in Indianapolis and 
the above-mentioned areas, is the Indianapolis Times. In the Indianapolis 
metropolitan area, the daily circulation of the Indianapolis Star and the 
Indianapolis News is 218, 279 while that of the Times is 71, 950; the Sunday 
circulation of the Star is 138, 633 while that of the Times is 60,950. Tak- 
ing into account that portion of the Muncie retail trading zone which falls 
within the Grade B contour, 
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and the fact that Indianapolis Newspapers, Inc. owns the majority of the 
stock of the corporation which publishes the Muncie Star and the Muncie 
Evening Press, the following circulation figures are shown in the Grade 
B contour for the Indianapolis Star and News and the Muncie Star and 
Press, and for the principal competitor, Indianapolis Times: 93, 680 
daily for the Indianapolis Times, and Sunday, 86, 485; and for the other 
papers mentioned, 353, 508 daily, and 271, 929 Sunday, with the greater 
part of these figures attributable to the Indianapolis Star and the Indianapolis 
News. Our findings indicate that in addition to the papers mentioned 
hereinabove there are published or circulated within the Grade B contour 
of the proposed Indianapolis station 37 daily, 6 Sunday and 51 weekly 
newspapers. The largest circulation of any one of these newspapers is 
in the neighborhood of 91,381. The record demonstrates that the circu- 
lation within the Grade B contour of the 37 daily papers, including the 
Indianapolis Times, is 364,878; of the Sunday papers, 145, 4435 and of the 
weekly papers, 83, 629. 

42. The Grade B contour of the proposed indtiniepoita | station falls 
entirely within the .5 mv/m daytime contour of Station WIBC, The area 
within the 7.0 mv/m nighttime interference-free contour of Station WIBC 
falls entirely within the Grade A contour of the proposed station. Notwith- 
standing the fact that the Fairbanks family has no representation on the 
board of directors of Indianapolis Newspapers, Inc., nor are any of its 
members officers of such corporation, and that the debentures which it 
holds are unsecured, we are of the view that its 30% stock interest there- 
in must be considered in the assessment of its comparative position 
under the diversification factor. | 

43. We will next consider the question of coverage and overlap as 
it pertains to the stations presently owned by Crosley and the proposed 
Indianapolis station. Our findings in this connection indicate the follow- 
ing: Crosley's proposed Indianapolis station would overlap the Grade B 
contour of Crosley's television station WLWD, Dayton, Ohio over an area 
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of 700 square miles within which there is a population of 49, 283 persons; 
its Indianapolis station would overlap the Grade B contour of Crosley's 
television station WLWT, Cincinnati, Ohio, over an area of 904 square 
miles within which there is a population of 60, 586 persons. It is also 
indicated that part of the overlap areas, 425 square miles and a popula- 
tion of 36, 153 persons in the vicinity of Fayette County, would be within 
the Grade B contour of three Crosley television stations. With respect to 
Crosley's Station WLW, it is shown that the city of Indianapolis and the 
greater portion of Marion County are within the 2.0 mv/m contour of 
Station WLW. It is also shown that only 392 square miles of the area 
within the Grade B contour of the proposed Indianapolis station will be 
outside the 0.5 mv/m contour of Station WLW. Within the Grade B con- 
tour of the proposed Indianapolis station there is an area of 12, 519 square 
miles and a population of 1, 609, 331 persons. The .5 mv/m contour of 
Station WLW encompasses the greater portion of the States of Ohio and 
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Indiana, the central and northwestern portions of Kentucky, parts of 
West Virginia, and, in addition to covering 97% of the area within the 
Grade B contour of the proposed Indianapolis station, blankets areas 
within the Grade B contour of Crosley's Stations WLWT, WLWD and 
WLWC. 
44. Including the proposed Indianapolis station, the total area 

_ which would be served by the four television stations which would be 
owned by Crosley would encompass 33, 935 square miles within which 
there is a population of 5, 877, 042 persons. It has been found that of these 
areas and populations, 7,637 square miles and 1, 984, 444 persons would 
receive television service from two Crosley stations, and 1, 098 square 
miles and 92, 141 persons would receive service from three Crosley 
television stations. Our findings also indicate that the Grade B contour 
of each of the existing Crosley television stations overlap parts of the 
Grade B contour of the others. 
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45. It is appropriate to point out the following matters. Within 
the Grade B contour of the proposed Indianapolis station there will be 
an area of approximately 12, 683 square miles -- this area will include 
the central part of the State of Indiana, extending almost to the Ohio- 
Indiana border on the east and to the Ilinois-Indiana border on the west. 
More than thirty standard broadcast stations serve parts of such area 
during daytime hours with substantially every portion of the area receiv- 
ing service from at least six standard broadcast stations. At night, the 
primary broadcast service in Indianapolis and the metropolitan area is 
furnished almost exclusively by the Indianapolis stations and Crosley's 
Station WLW. In addition to the two existing Indianapolis television sta- 
tions, the Indianapolis metropolitan area also receives service from 
Station WITV, Bloomington, Indiana. The Grade B contour of such sta- 
tion covers approximately 60% of the area to be served by the proposed 
Indianapolis station. The Grade B contour of the Bloomington station en- 
compasses all of the Indianapolis metropolitan area, part of which lies 
within the Grade A contour of that station. i 

46. The foregoing discussions depict the general situation with 
respect to the interests of the several applicants in the media of mass 


une 


communications. Before evaluating these interests and weighing them in 
order to determine where preferences, if any, should be, there are further 
matters urged upon us which should be considered at this juncture. The 
first matter is that of the commercial practices of the Indianapolis Star . 
and the Indianapolis News, which are both wholly owned by Indianapolis 
Newspapers, Inc. In this connection, our findings disclose that there is a 
forced combination with respect to certain types of advertising. More 
particularly, if the national or general display advertiser dnd the classi- 
fied advertiser wants coverage in only one of the papers, either the morn- 
ing paper or the afternoon paper, he must pay for ads in both papers even 
though he has no need for the ad in the second paper. This situation does 
not obtain with respect to local display advertising. It 
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is to be noted that there are no combinations of any type or description 
between either the morning or evening or Sunday newspapers and Station 
WIRE. Nor is there any rate reduction for an advertiser using the Star 
and the News and WIRE and there is no reduction in the rate for WIRE if 
the advertiser uses the Star and the News. Advertising on the proposed 
television station will not be sold in combination with either the radio 
station or the newspapers. In recent decisions we have had occasion to 
consider the matter of forced combinations in newspaper advertising. In 
Radio Fort Wayne, Inc., 9 RR 1221, we held such practices to be un- 
favorable comparatively to one applicant in light of the factual situation 
existing. There, two separately owned newspapers joined in a new cor- 
poration for the purpose of consolidation of the mechanical and business 
operations of each, and established joint advertising rates. In WKRG-TV, 
Inc., 10 RR 225, where two newspapers under single ownership employed 
joint advertising rates, we concluded that no basis for an adverse con- 
clusion existed in view of the fact that there was no combination of compe- 
titors. In Radio Wisconsin, Incorporated, 10 RR 1224, we again had oc- 
casion to consider the question of joint advertising rates of two separately 
owned newspapers which are consolidated in a third corporation. We held 
that the position of one of the applicants in that proceeding was not enhanced 
comparatively on the factor of diversification even though the principals to 
whom the practices were attributable had less than majority stock interests 
in that applicant. There was also present in that case the question of joint 
advertising rate practices on the part of two newspapers under common 
control. In this connection, we stated, "Two newspapers, under common 
control, are not competitive in the ordinary sense, and thus partial or full 
consolidation restricts only technically their competitive positions." The 


foregoing discussion leads us to conclude that the above-described compe- 
titive practices of the Indianapolis Star and the Indianapolis News are not 
to be considered as reflecting unfavorably upon the comparative position 
of Indianapolis Broadcasting, Inc. under the diversification factor. 
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47. We have made findings with respect to an editorial and two 
news columns published in the Indianapolis Star during 1954, papers which 
are under the control of Mr. Eugene C. Pulliam, the principal figure in 
the Indianapolis applicant. While we believe, as we have stated, that evi- 
dence in connection with these particular matters is admissible and rele- 
vant to the case at hand, the weight to be attached to these incidents is a 
separate consideration. In view of the fact that these incidents occurred 
on two occasions over a period of years of news reporting, the lack of 
showing that such practices are likely to be carried over into the proposed 
television operation to the detriment of the public interest, and the many 
public service activities which both newspapers have engaged in over a 
period of years, we are of the view that no adverse conclusion should be 
drawn in this connection against Indianapolis. | 
48. There is also to be considered in connection with Crosley’ 8 
proposal the question of the discount which is offered to advertisers using 
two or more of the Crosley properties. It has not been finally determined 
what discount, if any, the advertiser will be offered if he buys the proposed 
Indianapolis station in addition to other stations owned by Crosley. It is 
indicated, however, that an advertiser would probably receive a 10% 
[3934] | 
discount on such purchase. We do not see that any harmful effect would 
result from these particular practices. It is to be noted that no showing 
has been made that Crosley attempts to force advertisers to purchase 
time on all of its stations as a unit. Nor has there been any showing that 
such practices have been employed to advance unfairly the epmupatitive 
position of Crosley. 
49. We have arrived at the point of determining the vietatanbhe 
which should be accorded under the diversification factor. it is clear 
that in this particular area of comparison Mid-West is entitled to a strong 
preference over the other applicants in this proceeding in view of its dis- 
association from any medium of mass communication. We have set forth 
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in detail in our findings, and we have restated in our conclusions, the facts 
surrounding the association of Indianapolis, WIBC, and Crosley with the 
media of mass communication. Of these three, Crosley is the only one 
which has no broadcast facility in the city of Indianapolis. In addition to 
its standard broadcast station, which serves areas which will also be 
served by the proposed television station, Indianapolis has associated 
with it newspaper operations which are the predominant newspapers in the 
area which will be encompassed by the proposed station's Grade B contour. 
In addition, there are associated with the Indianapolis applicant newspaper 
operations in Huntington, Vincennes and Muncie, Indiana, and standard 
broadcast station WAOV in Vincennes, Indiana. In connection with the 
Huntington, Vincennes and Muncie newspaper operations, it is to be noted 
that the Huntington paper is the larger daily and only Sunday newspaper 
published in that city; that in Vincennes, the paper is the only daily and 
Sunday paper published in that city; and that in Muncie, the only two papers 
published are associated with the Indianapolis applicant. It is also noted 
that the Vincennes radio station is the only station in that community. Our 
findings have indicated the number of newspapers which are published 
within the Grade B contour of the proposed television station. The findings 
demonstrate that the newspapers owned by the Pulliam interests in that 
area are by a considerable margin the predominant papers. On a compara- 
tive basis, we are of the view that the concentration of interests shown en- 
titles Mid-West to a significant preference over Indianapolis. The concen- 
tration presented is not restricted to the city of Indianapolis or to the 
coverage area of the proposed television station but extends over a sub- 
stantial portion of the State of Indiana. Of much lesser significance is the 
stock interest held in a newspaper corporation (as to which a management 
contract is outstanding) which publishes two newspapers in Phoenis, Arizona, 
a community some distance removed. In this connection, it has been pointed 
out that Indianapolis Newspapers, Inc. owns a minority stock interest in 
such newspaper corporation, and that Central Newspapers, Inc. owns the 
majority stock interest in Indianapolis Newspapers, Inc. 
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WIEC presents less concentration than do Indianapolis and Crosley. 


In addition to its Station WIBC, which is situated in Indianapolis, it has 
been stated that the Fairbanks family group has a 30% interest in Indianap- 
olis Newspapers, Inc., and the interests of Indianapolis Newspapers, Inc. 
have been set forth, supra. In view of the extent of the interests held by 
the Fairbanks family, and the percentage thereof (the WIBC applicant it- 
self holding no such interest), it must be concluded that WIBC is superior 
to Indianapolis and Crosley on this factor. Mid-West is entitled to a signi- 
ficant preference over WIBC. 
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50. We next consider Crosley's relative position on the diversifi- 
cation factor. It has been shown that the Grade B contour of the proposed 
Indianapolis station will overlap Crosley's Station WLWD, Dayton, Ohio, 
over an area of 904 square miles within which there is a population of 
49,283 persons, and that it will overlap the Grade B contour of Crosley's 
Station WLWT, Cincinnati, Ohio, over an area of 904 square miles within 
which there is a population of 60, 586 persons. Part of the overlap areas, 
425 square miles and a population of 36, 153 persons, would be within the 
Grade B contour of three of Crosley's television stations. It is also to be 
noted that only 392 square miles of the area within the Grade B contour of 
the proposed Indianapolis station will lie outside the 0.5 mv/m contour 
of Crosley's Station WLW. It is further to be noted that the Grade B con- 
tours of each of the existing Crosley television stations overlap parts of 
the Grade B contours of the others. Thus, as the findings demonstrate, 
if Crosley should be awarded the Indianapolis television station, the total 
area which would be served by the Dayton, Columbus, Cincinnati, and 
Indianapolis stations would encompass 33,935 square miles within which 
there is a population of 5, 077, 442 persons. These facts, however, must 
not be considered in isolation. It is to be noted that in Dayton, Ohio, where 
Crosley operates a television station, there is another operating television 
station and one other station which has been authorized but is not yet in 
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operation, as well as four standard broadcast stations and one frequency 
modulation broadcasting station in operation. In Columbus, apart from 
the Crosley television station there, there are three operating television 
stations, one of which is a non-commercial educational station;and there 
are five standard broadcast stations and three frequency modulation broad- 
cast stations operating, two of which are educational. In Cincinnati, 
apart from the television station operated by Crosley, there are three 
television stations operating, one of which is a non-commercial educational 
station. There is also authorized another television station which has not 
commenced operation. There are operating in Cincinnati, aside from 
Crosley's Station WLW, five standard broadcast stations and four fre- 
quency modulation broadcast stations. With respect to the Indianapolis 
community, there are two television stations and five standard broadcast 
stations in operation. The findings further show that within the Grade B 
contour of the proposed Indianapolis station more than thirty standard 
broadcast stations serve parts of the area during daytime hours with sub- 
stantially every portion of the area receiving service from at least six 
standard broadcast stations. At night, the primary broadcast service in 
Indianapolis and the metropolitan area is furnished exclusively by the 
Indianapolis stations and Crosley's Station WLW in Cincinnati. In addition 
to the two existing Indianapolis television stations, the Indianapolis metro- 
politan area also receives service from Station WTTV, Bloomington, 
Indiana. The Grade B contour of that station covers approximately 60% 
of the area to be served by the proposed Indianapolis station. The Grade 
B contour of the Bloomington station encompasses all of the Indianapolis 
metropolitan area, part of which lies within the Grade A 
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contour of the Bloomington station. Under these circumstances, while 
there is a concentration of broadcast interests by Crosley in the areas 
under consideration, no findings adverse to the public interest could be 
made therefrom in view of the widespread competition which Crosley ex- 
periences in these areas. This is not to say that Crosley should not suffer 
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comparatively as against Mid-West under the diversification factor; it is 
to state that these considerations place Crosley in even standing with 
Indianapolis and somewhat inferior to WIBC. WIBC is to be preferred over 
Indianapolis, and Mid-West is to be preferred over the other applicants 





in light of its disassociation from the media of mass communications. 
The diversification factor, of course, is to be weighed as are all other 
factors -- in short, a preference or demerit in this factor is not neces- 
sarily controlling. We have considered the fact of ownership by Crosley 
of a station (television) in Atlanta, Georgia -- even with this in mind, 
however, Crosley's position in respect to Indianapolis Broadcasting is 
not changed in view of the concentration possessed by that applicant. 


[3937] 
Other Matters | 
51. We have made findings with respect to the failure of Mr. 
George Sadlier to file personal income tax returns for the years 1941 
through 1945. Mr.Sadlier is the president and a director of Mid-West 
TV Corporation; he is also its largest, single stockholder, holding 37.73% 
of the stock. Our findings at paragraph 72 set forth at length the matters 
in connection with the failure to file tax returns. These matters were 
testified to, and cross-examination was had thereupon, by Mr. Sadlier 
and his accountant. They are of importance in our consideration of the 
character qualifications of the Mid-West applicant for "even though no 
suit alleging illegal conduct has been filed... the Commission may con- 
sider and evaluate the conduct of an applicant insofar as it may relate 
to matters entrusted to the Commission." Westinghouse Radio Stations, 
Inc., 10 RR878. A matter of prime concern when viewing violations 
of federal laws is whether the violation was committed inadvertently or 
wilfully. Another matter of importance in this connection is whether the 
infraction of law is an isolated instance or whether there have been re- 
curring offenses which establish a definite pattern of conduct. With this 
as background, we turn to the matter of Mr.Sadlier's failure to file 
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income tax returns. The findings indicate that some efforts were made 
by Mr. Sadlier to have his tax returns prepared with diligence. It is 
also noted, however, that during the period 1941-1945 no requests for 
extension of time to file returns were made. It was not until the spring 
of 1946, when the Internal Revenue Service began investigating the mat- 
ter, that concrete steps were taken to prepare the returns. In the early 
part of 1948, returns were filed for the years 1941 through 1945. No 
civil or criminal action was instituted in connection with these matters. 
A settlement was entered into in the process of which Mr. Sadlier as- 
serts, in order to obtain the establishment of bases for long-term tax 
benefits, the imposition of certain penalties was agreed upon including 
50% penalties assessed under regulations governing fraud. The 50% 
penalties were assessed for the years 1941 through 1943, in addition to 
delinquency penalties for these years. For the years 1944 and 1945 de- 
linquency penalties only were assessed. Insofar as this record shows no 
finding of fraud or reference to the regulations governing fraud was made 
in the settlement sheet. Neither the settlement sheet nor the schedules 
in connection therewith were introduced into evidence. In view of this, 

we cannot conclude that actual fraud on the part of Mr. Sadlier existed 
with respect to the years 1941 through 1943 even though 50% penalties 
were assessed for those years under regulations governing fraud. We 
are asked, however, to reach the conclusion, that, because the 50% penal- 
ties were assessed under regulations governing fraud, there was present 
fraud with the intent to evade tax. In matters of this serious nature, we 
cannot conclude that actual fraud with an intent to evade tax has been 
demonstrated upon the basis of such inconclusive evidence as there is be- 
fore us. To support such a charge a convincing showing must be made. 
Notwithstanding the fact that this record does 


[3938 ] 
not permit a finding that actual fraud occurred, we believe that the 
matters adverted to hereinabove do reflect unfavorably upon the individual 
concerned and, therefore, upon Mid-West, in which he is a prominent 
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principal. We are of the opinion that Mr. Sadlier's actions in regard to 
failure to file income tax returns demonstrate a degree of negligence 
with respect to compliance with applicable laws and regulations, raising 
questions regarding his future attitude of responsibility as an important 
figure in a broadcast licensee. In view of the fact that Mr. Sadlier is 
president, a director and 37.73% stockholder of Mid-West, we believe 
that Mid-West's character qualifications therefore suffer some demerit. 
In view of the responsible position and ownership interest held by Mr. 
Sadlier, we do not find that consideration of the fact that no question is 
raised as to any other officer, director, or stockholder of aaa weaa 
tempers this conclusion. 

52. A second matter to be discussed concernes the question of 
certain financial arrangements in Mid-West's application as originally 
filed. It has been pointed out in the findings that, while we affirmed the 
Examiner's ruling permitting Mid-West to amend its application to show 
new financing arrangements, we stated that the circumstances surround- 
ing the original loan agreement might be explored under the standard 
comparative issue to determine whether Mid-West's character qualifi- 
cations were affected thereby. It is charged that the original agreement 
to lend money to LaRue's Inc. which in turn would construct a studio for 
Mid-West which could lease and/or purchase the studio building together 
with the land, was illegal in several respects: the regulations of the 
Home Loan Bank Board provide that a federal savings and loan association 
may not make a real estate loan to a director, officer or employee of 
such association or to any corporation in which any of such parties are 
stockholders in more than a stated percentage. In the present situation, 
the regulation would apply to Mr. Sadlier for he is president of the Union 
Federal Savings and Loan Association and a stockholder in Mid-West in a 
larger percentage than would be permitted under the regulation heretofore 
mentioned. Thus, the Union Federal could not have made the loan to Mid- 
West directly. Mr. Sadlier is neither an officer nor does he have any in- 
terest in LaRue's,Inc. It is thus asserted that Mr. Sadlier attempted to do 
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indirectly that which he could not do directly, i.e., by making the loan to 
LaRue's, Inc. he hoped to circumvent the federal regulation. In further 
support of this it is pointed out that at the time the loan agreement was 
entered into between Union Federal and LaRue's, Inc. no architectural 
plans had been drawn, no costs of construction had been submitted, and 
no investigation had been made of certain real estate contracts to be pur- 
chased from LaRue's, Inc. While a certain degree of laxity is shown with 
respect to the latter, we cannot conclude that the above facts establish 
that deliberate circumvention of the federal regulation in question pro- 
hibiting "self-dealing" was planned, though some lack of circumspectness 
is indicated. The regulations of the Home Loan Bank Board provide that if 
repayment of a loan is to run for a period of twenty years loans up to 50% 
of the appraised value may be made, and that if repayment is to be made 
within fifteen years or less loans up to 60% of the appraised value may be 
made. In the loan agreement between Union Federal and LaRue's, Inc. 


[3939 ] 
55% of the cost of construction was to be loaned over a period of twenty 
years. Mr. Sadlier was advised of this while absent from Indianapolis 
and he attributed the error to an error in dictation or transcribing, that 
under such terms the time for repayment should have been fifteen years. 
We see no reason to believe that this matter arose other than inadver- 
tently and do not consider it as reflecting unfavorably upon the applicant. 


Mid-West Petition 

53. Mr. Sadlier, the principal figure in Mid-West and a 37% stock- 
holder, officer and director of that applicant, offered his resignation 
and surrendered his stock in the applicant after the record was closed 
and the Examiner's Initial Decision had issued. The Mid-West applicant 
petitioned the Commission for permission to amend its application to re- 
flect this change, and substitute one of its stockholders into the offices 
Mr. Sadlier had resigned and to redistribute his stockholdings among 
existing stockholders. The petitioner supported its request by a medical 
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affidavit which stated that Mr. Sadlier's health was such that he should 
retire from any but necessary pursuits. It will be recalled that Mr. 
Sadlier's character was severely questioned during the hearing pro- 
ceedings on the basis of his remissness with respect to filing Federal 
income tax returns. Conclusions on this matter have been made supra. 
The Commission is now asked to recognize the withdrawal of the prin- 
cipal figure in the Mid-West applicant, who is under such strong attack, 
toward the conclusion of this proceeding; and further to permit restora- 
tion, in terms of filling the offices, of such applicant by substitution of 
existing stockholders who are free of such character attack. | It is to be 
noted, first, that each of its adversaries oppose the petition of Mid-West. 
It is to be noted, second, that the amendment requested arises as the re- 
sult of voluntary action on the part of the applicant's principal. It is to 
be noted, third, that the granting of the petition could improve the posi - 
tion of Mid-West in this proceeding. Under the circumstances the peti- 
tion will be denied. From an administrative point of view the allowance 
of the request for notation of the withdrawal of Mr. Sadlier and the filling 
of the vacuum so created would be prejudicial to the other parties to this 
proceeding and would set a precedent of the prolongation of hearing pro- 
ceedings - in many of which a reopening of the record would be neces- 
sary in such a case - which is undesirable if the public interest in ex- 
pediting the provision of television in a community is to be served. Recog- 
nition and allowance of such a major change in an applicant, voluntarily 
caused, wauld be detrimental to the completion of the proceedings, a fact 
which is paramount to the individual concerns of a competing applicant. 
Such a situation is distinguishable from the circumstances which led to 

a reopening of the record in the McKeesport 


[3940] : 
proceeding, as the result of the death of a prominent figure in an appli- 
cant. (FCC 56-1081, released November 9, 1956). 7 

54. Lest it may be thought that the view of the Commission in 
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regard to the Mid-West petition is inconsistent with the Commission treat- 
ment of the Crosley petition heretofore noted, a further observation will 
be made. Crosley has given notice of the resignation of three directors 
since the record closed. All parties stipulated to the notation of this 
change. Crosley made no request that its application be amended to add 
information with respect to its new directors. Crosley was content to 
rest upon the record amended only to disclose the fact of resignations, 
but not amended insofar as data should be included bearing on the ex- 
perience and other facts in relation to the substitute directors. Crosley 
then makes no effort to improve its position. It merely asks that the 

' hearing chronicle be brought downto date. Nor was any character or 
other question raised in regard to the resigned directors of Crosley. 
Under these circumstances there is no objection, taking into considera- 
tion the consent given by the parties, to the granting of the Crosley peti- 
tion. We have purposely discussed this matter largely from the standpoint 
of the equities of the parties involved. In this proceeding we have four 
applicants before us, any one of which in our view would provide a ser- 
vice in the public interest. The problem to be resolved therefore is 
which applicant, on the basis of the record before us, we believe would 
bring the best service. In this area of judgment, by the changes made 
Mid-West could well be deemed to have improved its position through the 
resignation of Mr. Sadlier. On the other hand, any one of the other three 
applicants might also be able to substantially improve its position were 
it to be permitted to do so through the medium of voluntary changes at 
this stage of the proceeding. If we were to here grant the request of 
Mid-West we would be in poor position to refuse a similar request by 
any of the other parties. Once countenanced, sucha _ procedure could 
interminably prolong the proceeding with consequent disruption to the 
Commission's processes and long delay in the providing of the service 

to the public here proposed. Thus only disservice not only to all parties 
and the Commission would result, but also to the public. Further, as will 
appear hereinafter, the matters relating to Mr. Sadlier, while considered 
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comparatively, are not of such weight as to constitute the balancing 
factor in the comparison of the Mid-West application. | 





| 
[3941] ! 
SUMMATION | 
55. Conclusions have been reached in reference to various fac- 
tors and matters developed on the hearing record and dealt with in the 
findings herein. Analysis thereof will be made as to their comparative 
significance in determining the grant in contest. | 
56. Weighing the comparative advantages and disadvantages which 
the cases of the several applicants present, the acca a 
that this grant should be awarded to Crosley. | 
57. In this applicant is found the greatest assurance of effectua- 
tion of the proposals made in the public interest, due principally to the a7 
favorable record of past performance, its long years of experience in 
the broadcast industry, and the experience of the particular individuals 
that will be brought to the operation proposed. All applicants have been 
concluded to be equal in their programming proposals. Therefore, the 
primary issue relates to which applicant makes the strongest showing _ 
of probability that programming proposals will be carried out and of f 
maintaining a continuing operation in the public interest. | 
98. Mid-West can lend no similar assurance of effectuation since, 
though it makes a superior presentation in residence and civic partici- 
pation (as well as diversification of business interests of principals, of 
minor consideration hereis), its proposed integration is characterized 
by some elements of conjecture and lack of realism, and its principals 
supply only a limited amount of broadcast experience. The advantage 
accruing to it on the factor of diversification of the media of mss - 
communications is not sufficient to overcome the comparative dis- 
advantage observed. Additionally, Mid-West suffers a comparative de- 


( 


merit with respect to the matter of tax remissness. discussed, supra. 
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09. Indianapolis Broadcasting does not provide the assurance dem- 
onstrated for Crosley.. This applicant, while obtaining preferences, over 
Crosley, in local residence and civic participation (as well as in diver- 
sification of business interests), has demonstrated no such record of past 
performance of its aural facility and of broadcasting experience as is 
found in Crosley. It attained no preference over all of the applicants 
herein. 

60. WIBC does not furnish the assurance found with respect to 
Crosley. Though WIBC has been preferred over Crosley in local residence 
and civic participation (as well as diversification of business interests), 
and although it received a modest preference in integration, it does not 
approach in demonstrated past performance or in broadcast experience 
the Crosley applicant. 
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61. The advantage factors mentioned above with respect to Crosley 
argue in its favor to the extent that the superiority of the other applicants 
in local residence and civic participation become less important. Ad- 
mittedly, Crosley suffers from this particular comparison. In closer 
circumstances of comparison, its lack of local residence and civic parti- 
cipation might prove a serious obstacle. Here, however, we have noted the 
extensive experience in broadcasting which is associated with the prin- 
cipals of Crosley, and the association of that applicant with the broadcast 
industry virtually since the inception of the industry. Such association 
has been in development work as well as broadcasting. Included in such 
record has been the institution of a regional network prior to the avail- 
ability of national network connections. We have seen the manner in which 
this experience will be translated into the initial phases of operation of 
the proposed Indianapolis station; we have been shown the special services 
of the Crosley organization which will be available to the Indianapolis sta- 
tion on a permanent basis; and we have seen that a substantial amount of 
independence is given to the vice-president in charge of the Columbus 
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station who will become general manager of the Indianapolis station (as 
is the situation with the other Crosley broadcast properties) and who 
brings to the proposed Indianapolis operation strong management ex- 
perience in television operation. We have also had the opportunity to ob- 
serve in detail the past record of operation of the several television sta- 
tions owned and operated by Crosley and one standard broadcast station 
also owned and operated by it. We have found the record of Crosley's 
pioneering efforts in visual and aural broadcasting operations on an overall 
basis to be good. We have also found merit in Crosley's institution of its 
regional network servicing in connection therewith. Having so found and 
concluded, a necessary corollary is that Crosley in the operation of such 
properties including a standard broadcast operation, has been thoroughly 
aware of and responsive to the needs of those particular communities. 
Due to the several factors we have mentioned, we conclude that despite 





‘the inability of Crosley to develop a record in this proceeding favorable 
to it in the matters of local residence and civic participation, its past 
record and its experience provide us with strong assurance that its pro- 
posed Indianapolis operation will rapidly become an integral part of the 
community, and will furnish thereto an equally satisfactory record of 
service. The diversification of media factor, taking into consideration 
the number of competitive media shown, does not counterbalance the 





comparative superiority of Crosley in this proceeding. A grant of the 
application of Crosley Broadcasting Corporation would best serve the 
public interest. i 

62. IT IS, THEREFORE,ORDERED, This 6th day of March, 1957, 
that the application of Crosley Broadcasting Corporation for a new com- 
mercial television broadcast station to operate on Channel 13 in Ind ianap- 
olis, Indiana IS HEREBY GRANTED, subject to the condition that its an- 
‘tenna structure shall be painted and lighted in accordance with Part 17 of 
the Commission's Rules; IT IS FURTHER ORDERED, That the applica- 
tions of Indianapolis Broadcasting, Inc. ;- WIBC, Inc., ‘and Mid-West T.V. 
Corporation for the same facilities ARE HEREBY DENIED; and IT IS 


FURTHER ORDERED, 
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That the "Petition to Reopen Record to Show Resignation and Change of 
President and Director; Change in Stock Ownership; and for Leave to 
Amend Application of Mid-West T. V. Corporation" filed on October 29, 
1956, by Mid-West T. V. Corporation IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Released: March 8, 1957 


[3944] 
DISSENTING OPINION OF COMMISSIONER ROSEL H. HYDE 


I dissent to the decision in these cases. I am not satisfied that 
adequate consideration has been given to the application of criterion of 
many previous decisions of the Commission. The opinion gives scant 
attention to local ownership, an important factor in many previous cases. 
It practically disqualifies one applicant because of its holdings in the 
newspaper field under the concentration of mass media doctrine, while 
at the same time adding to the broadcast facilities of the most significant 
aggregate of radio and television facilities in the general area concerned. 

I am also concerned about the refusal of the majority to give con- 
sideration to all of the applications in the light of current conditions dis- 
closed by the petition to reopen the record. 

I believe that the issues raised would be resolved more satisfactorily 
by appropriate attention to tested principles and recognition of the cur- 
rent factual situation. 


[3945 ] 
DISSENTING STATEMENT OF COMMISSIONER BARTLEY 
I cannot join in the action taken by the majority. 
Although I am in full sympathy with the expressed objectives of 
the Commission in advancing the administrative finality of our proceedings 
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and concluding cases with dispatch, I cannot reconcile the action of the 

majority here with the clear holdings of recent court opinions reviewing 
our actions. In the present posture of the case, I do not believe that the 
Commission is warranted in refusing to reopen the record for reception 
of evidence of the new developments regarding the Mid-West applicant 

and to complete comparative consideration in the light of these develop- 
ments. | 

I hold this opinion for three reasons: : 

(1) I do not agree with the majority's conclusion, on the present 
record before us, that the new developments arose "as the result of 
voluntary action on the part of applicant's principal" (see Concl. 53). 
Certainly our rules on amendments (Section 1.365) do not distinguish as 
between death and disablement as being good cause for an involuntary 
amendment. And we are here faced with an uncontradicted sworn state- 
ment from a physician that the health of the Mid-West principal involved 
was in a very precarious state, due to a heart condition, and the physician 
had advised him to resign all responsibility in business ventures which 
were not absolutely essential. The Commission was notified on July 11, 
1956 of the resignation of the principal due to ill health and of the resul- 
tant changes made in the applicant corporation, though no formal peti- 
tion to amend was filed until October 19,1956. I am of the opinion that 
this was an "involuntary" change in circumstances, beyond i control 


asitih 


ite! 


of the applicant. 

(2) I do not agree with the majority's conclusion that significant 
weight should be attached to the fact that, if the petition is granted, it 
would result in an "improvement" in that applicant's comparative case. 

Here, as in the Fort Wayne case (9 Pike & Fischer RR 1221) the 
Commission has found in its Decision that certain activities of a principal 
of this losing applicant reflected seriously on the comparative qualifi- 


cations of that eppncant, 
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[3946 } 
However, in the Fort Wayne case, even after the final Decision and dur- 
ing the pendency of an appeal to the Court of Appeals, a principal of the 
losing applicant was ‘tremoved" from the case by death. Since the con- 
duct and qualifications of this principal formed an important part in the 
Commission's Decision not to prefer that applicant (as it did in the in- 
stant case), the Court remanded the case to the Commission with direc- 
tions to reopen the record to the extent necessary to determine the effect 
of the principal's "removal" upon the Commission's conclusions regard- 
ing the applicant's qualifications.2/ Paraphrasing what the Court said in 
Fort Wayne, the failure of the instant record to deal with the "removal" 
of the Mid-West principal "may preclude a just result", even though the 
record is adequate in all other respects, especially where the Commis- 
sion has knowledge of the changed circumstances before it issues a De- 
cision. 

To contend, as does the majority, that to allow reopening of the 
record would permit an improvement in Mid-West's case, seems to me 
to run counter to the fact that the Court in Fort Wayne specifically re- 
manded the case so that the Commission could take into account the affect 
of the "removal" of a principal of the losing applicant whose activities had 
led the Commission to deny its application, in part, on these grounds. 
To that extent, the Court's opinion and remand permits a possible im- 
provement of the losing applicant's case. A similar situation prevails in 
the instant case since I think we must, in the absence of contradictory 
evidence, hold there has been an involuntary change of circumstances. 

(3) Even were this not so, it seems to me that the Commission is 
faced with the mandate of the Court of Appeals in several recent con- 
trolling cases, involving voluntary as well as involuntary changes in an 
applicant; and which changes took place while the matter was still before 
the Commission and while it was thereafter on appeal. The Court in these 
cases directed the Commission to take these changed circumstances into 
consideration in the weighing of the comparative merits of applicants 
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before finally awarding a permit. 2/ 


1/ See Fleming and McNutt v. FCC, 12 Pike & Fischer RR 2048. 


2/ See Fleming and McNutt v. FCC, supra; Enterprise Company v. 
FCC, 13 RR 2033; W.S. Butterfield Theatres v. FCC, 13 RR 2175; 


and Southland Television Co. v. FCC, No. 13, 021, Per Per Curiam 
Order entered Oct. 2, 1956, (Petition for Certiorari tian by 
Supreme Court, Feb. 25, 1957, No. 658). 





i 
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I can see no alternative, in the present state of the law on this 
matter, to reopening the record for the consideration of these new 
facts and thereafter arriving at a decision as to which as will 
best serve public interest, convenience and necessity. : 

Since the Commission has refused to take into consideration the 
July 11, 1956 letter and has denied the petition to reopen the record, I 
am required to limit my opinion to the record presented in this case 
(up to July 11, 1956 - when the changes took place) on the comparative 
merits of the applicants, in terms of the relevant decisional criteria. 
It is my judgment that a grant to WIBC would better serve the public 
interest than a grant to any of the other applicants in the case. How- 
ever, at the same time, I am constrained to say that I do not believe 
that even a grant to WIBC at present would survive an attack upon the 
procedural defect which I see caused by the issuance of a Final De- 
cision in the circumstances of this case at this time. 








[3948 ] ! 
Concurring Statement of Commissioner T. A. M. Craven 
It has been my intention to abstain from taking part in the con- 
sideration of this case in view of the fact that the Engineering firm 
with which I was formerly associated nies as Engineering | Counsel | 
for one of the applicants in the proceeding; ‘Tamely, Indianapolis Broad- 
casting, Inc. | 
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However, a majority of the Commission have advised me, and the 
minutes of the Commission so show, that it appears to them, after due 
deliberation, that they are hopelessly deadlocked and that no écision 
can be reached without my participation. Accordingly, they have re- 
quested that I take part in the action on this matter. 

Apparently I have no alternative but to comply with their request, 
since, on the basis of advice given the Commission by its General Coun- 
sel with respect to questions of this nature, it would appear that I am 
authorized, if not legally obligated, to join with the Commission in the 
consideration and final determination of cases where my participation 
is absolutely necessary in order for the Commission to carry out its 
statutory functions. 


I concur in the Commission's majority decision. 


[3972] 


REPLY TO 
“OPPOSITION OF CROSLEY BROADCASTING COR- 
PORATION TO PETITIONS FOR STAY AND REHEARING" 


WIBC, Inc., by its attorneys, replies to an “Opposition of Crosley 
Broadcasting Corporation to Petitions for Stay and Rehearing” filed 
April 12,1957, in the above-captioned proceedings. In support hereof, 
the following is shown: 

1. By a Decision released March 8, 1957 (FCC 57-204; No. 41493), 
the Commission granted an application of Crosley Broadcasting Cor- 
poration for a construction permit for a new television broadcast station 
to operate on Channel 13 in Indianapolis, Indiana, and denied the appli- 
cations of WIBC,Inc., Indianapolis-Broadcasting, Inc., and Mid-West 
T.V. Corporation.2/ On April 4, 1957, WIBC filed a "Request for Re- 
argument and Stay” and on April 5, 1957, a "Petition for 
1/ The parties will herein sometimes be referred to as follows: Indiana- 


polis Broadcasting, Inc. as "WIRE"; WIBC, Inc. as "WIBC"; Mid-West 
T.V. Corporation as "Mid-West"; and Crosley Broadcasting Corporation 


as “Crosley”. 
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[3973] 
Reconsideration" under Section 405 of the Communications Act of 1934, | 
as amended. WIBC believes that these pleadings demonstrate in detail 
numerous obvious and fundamental substantive legal errors in the Com- 
mission's decision and, in addition, set forth facts showing the exis- 
tence of a basic procedural defect in that decision. For purposes of 
perspective, it will be helpful, however, to recapitulate briefly here 
the allegations of errors in WIBC's Petition for Reconsideration as 


follows: 
1. The Commission erred in its evaluation of the _ 
cants in the criterion of past broadcast performance. | 
2. | The Commission was arbitrary in failing to award ‘ 
WIBC a preference over WIRE based on past broadcast records. § 
3. | The Commission erred in considering and evaluating the - 
past program records of WIBC versus Crosley. ! : 
4. The Commission failed to evaluate properly the diver- i 





sification of ownership factor as applied to Crosley. | < 
5. The Commission's conclusion that overlap and duplication : 
of programming by Crosley do not adversely effect the (pande f 


interest was erroneous and arbitrary. ® 
6. The Commission erred in failing to make findings as to ' 
awards received by WIBC while making such findings as to Cros- 
ley. | | 
Ta The Commission's decision must be set aside because of 
serious procedural defects. 
8. The Commission's application of different standards in its 
evaluation of WIBC and Crosley in the assurance of performance 
criteria was arbitrary. | f 
2. Each of the above allegations was carefully and completely 
supported by reference to the evidentiary facts in this 3 record including 
citations to the transcript, to findings of : fact, to the exceptions sub- 
mitted by the parties, and to numerous judicial precedents and Commission — 


t.. ‘% 
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pronouncements. A review of the pleadings filed by WIBC compels the 


[3974] 
conclusion that the Commission should, without judicial assistance, re- 
consider, set aside and stay its decision in this case. 

3. The "Opposition of Crosley Broadcasting Corporation to Peti- 
tions for Stay and Rehearing" insofar as it opposes the petitions of WIBC 
is without merit or substance. In lieu of replying to the specific alle- 
gations and contentions of WIBC, the opposition of Crosley here is 
merely a broad shotgun reply and does not answer the specific conten- 
tions advanced in the "Petition for Reconsideration" filed by WIBC. The 
weaknesses of Crosley's oppositions are demonstrated by its inability 
to respond to the specific errors pointed out by WIBC in its "Petition 
for Reconsideration." 

4. Crosley emphasizes the expenditures made and the obligations 
incurred in the period between March 8, 1957, and April 2, 1957, when a 
request for stay was filed by one of the applicants in this proceeding. It 
is recited that in this short period of time, Crosley had expended or ob- 
ligated itself to expend $1, 644, 286 for such things as a lease to the 
studio site, the purchase of a transmitter site, studio and transmitter 
equipment, and other property. Two matters need only be pointed out 
in connection with these commitments. First, Crosley's action demon- 
strates the necessity for prompt Commission action upon the "Request 
for Reargument and Stay" filed April 4,1957 by WIBC. For the condi- 
tions there predicted have now come to pass and the successful appli- 
cant in this proceeding is here exerting pressures upon this Commission 
to continue its grant in effect. As pointed out by WIBC in its "Request 
for Reargument and Stay": 


"As a practical matter, there is no question but that the 
construction of Station WLWI and the expenditure of great sums 
of non-recoverable construction costs by Crosley will 
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have the effect of exerting pressure on the Commission to 
make a grant of its application in these proceedings." 


5. Second, it must be presumed that Crosley knew the law appli- 





cable to these decisions as set forth in the Communications Act of 1934, 
as amended, which, among other things, provides that any party whose 
interests are adversely affected by a Commission decision, may peti- 
tion for reconsideration or rehearing and that the Commission may 
grant such relief if sufficient reasons exist. The pleadings filed by 
WIBC in this connection demonstrate without a doubt that sufficient 
reasons exist in this case for the Commission to set aside and stay its 
decision granting the Crosley application. It cannot possibly be thought 
that Crosley could be so naive as to think that the decision here would 
not be contested and that the award to it was not fraught with serious 
legal errors, of both procedural and substantive nature. Under these 
circumstances, it can only be said that the expenditures or obligations 
incurred by Crosley were voluntarily effectuated by that applicant with 
full knowledge that the grant to it remained subject to a request for re- 
hearing or stay by any party in interest for a period of 30 days. 

6. Moreover, the fact that the private interests of Crosley might 
be affected by a stay is not, in the view of WIBC, sucha circumstance 
as warrants a complete disregard of the requirements of a full and fair 
hearing before the Commission and a decision free from legal error. 
For if the law compels the conclusion that fatal errors exist in the Com- 
mission's decision, as they manifestly do, then Crosley's private interests 
can not overcome the interest of the public in having that law properly 
applied by those charged with the responsibility for its administration. 


[3976] | 

7. The public interest here simply does not require the prompt 
institution of a fourth television service by Crosley. At the present 

time, as shown by the Commission's records and its decision herein, 


; 
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the Indianapolis community receives VHF television broadcast services 
from two stations located in Indianapolis and a third station with studios 
located in Indianapolis and Bloomington, but with a transmitter closer 

to Indianapolis than to Bloomington. These three stations provide a 
choice of programming from the three major networks as well as making 
available outlets for the various interests in Indianapolis and in Bloom- 
ington. The immediate introduction of a fourth television service into 
this area is thus not a matter of compelling urgency and actually is not 
required in the public interest. 

8. Finally, it is quite obvious that Crosley has proceeded here 
with precipitious haste and dispatch so that it could present to the Com- 
mission the fact that it had expended or obligated itself to expend con- 
siderable sums of money and, upon the basis of those expenditures and 
obligations, could exert psychological pressure upon the Commission to 
leave its grant in effect.2/ under these circumstances, WIBC respectfully 
requests and suggests that the Commission should promptly consider the 
request of WIBC for reargument and stay, grant the same, and order that 


2/7 The assertion by Crosley that its hasty property acquisitions and ex- 
penditures "are necessary to carry out the proposal made by Crosley and 
approved by the Commission . . .'' requires some brief mention. While 
WIBC has not seen the actual construction permit, if any, issued to Cros- 
ley, it would be most surprising if that permit does not afford the per- 
mittee at least two months in which to commence construction, this being 
the almost universal practice of the Commission in issuing construction 
permits. WIBC strongly doubts the validity of Crosley's claim that its 
haste here was made necessary by the Commission's decision. 


[3977] 
the effective date of the grant to Crosley be stayed pending outcome of 
consideration of the several petitions for reconsideration which have 
been filed in these proceedings. 

9. Crosley, in its opposition, also asserts that there is no valid- 
ity to the attack of WIBC and other applicants in this proceeding upon the 
participation of Commissioner Craven in this case. Contrary to Crosley's 
assertion, WIBC did not and could not waive its right under the Com- 
munications Act of 1934, as amended, to have oral argument before 


‘ 
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Commissioner Craven under the circumstances of this decision. For 

at the time of oral argument in May, 1956, neither WIBC nor any other 

applicant could have had any possible right to have the now-Commissioner 

Craven present since he was not a Commissioner at the time. | Therefore, 

not having had such a right at that time, it was impossible for WIBC to 

waive such a right.» Since the right of WIBC to present oral argument 

to Commissioner Craven who participated in this decision and whose 

vote was determinative was not in existence at the time of oral argument, 

WIBC could not and did not waive its rights nor could it have possibly 

consented to Commissioner Craven's participation in the decision. ©/ 


37 To constitute "waiver", there must be an existing right, benefit or 
‘advantage. See Lamb v. Boone, 21 N.W. 2d 462, 162 ALR 1465, 1468 
(Iowa, 1946) and Johnson v. Zerbst, 304 U.S. 458, 58 S.Ct. 1019 
(1938). For other references, see 44 W. P. pp. 552-554. : 


4/ In connection with this matter, WIBC strongly resents the unfounded 
and unsupported accusation by Crosley that the contention advanced by 
WIBC regarding the participation of Commissioner Craven was not only 
lacking in validity "but in candor as well". In determining whether to 
respond to the Chairman's question regarding the participation of any 
Commissioner who was not present, WIBC weighed its knowledge of 
Commissioner Webster, the absent Commissioner, and determined that 
it would not object to that Commissioner's participation. If the Chairman 
had in mind the participation of Commissioner Craven who was not then 
a Commissioner, or some other prospective Commissioner, then the 
parties should have been apprised of that fact. 


[3978] ! 

10. Crosley also asserts that the Petitions for Rehearing filed 
in this proceeding make no contentions not already considered and dealt 
with by the Commission. It is believed that a review of the pleadings in 
this case, particularly those filed by WIBC, will indicate otherwise. 


Moreover, contrary to Crosley's assertions, WIBC's "Request for . 
Reargument and Stay" was timely filed in view of the circumstances of 
this case and the requirements of the Communications Act and the Com- 
mission's Rules and Regulations, and it demonstrates the existence of a 
serious procedural error in the Commission's decision. : 
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WHEREFORE, THE PREMISES CONSIDERED, WIBEC, Inc. 
respectfully requests that the Commission reconsider its decision 
released March 8, 1957, in the above-captioned proceeding, and there- 
upon vacate and set aside that decision, deny the applications of Indian- 
apolis Broadcasting, Inc. , Mid-West T. V. Corporation and Crosley 
Broadcasting Corporation and grant the application of WIBC, Inc. 
WIBC, Inc. also prays for such further relief as the Commission may 
deem just and warranted in the 


4/ Continued. 


and given an opportunity to determine whether or not they could or 
would consent to such participation. Furthermore, neither WIBC 
nor any other applicant at the oral argument in this case could tell 
when a vote of the Commission might be taken to decide the case. 
It certainly is not unreasonable to expect that the Commission might 
act with such efficient dispatch that a vote might have been taken 
prior to the time that Commissioner Webster vacated his office. 
Appellate cases in courts of law are frequently decided on the very 
day of oral argument or within a relatively short time thereafter, 
even though the opinion and its publication may be delayed for a 
considerable period of time. 


[3979] 
premises, consistent with the views expressed herein and in the "Peti- 
tion for Reconsideratior'’ and in the "Request for Reargument and Stay" 
filed in these proceedings. 
| Respectfully submitted, 
WIBC , INC. 
By (Signed) Thomas W. Wilson 


By (Signed )Earl R. Stanley 
Its Attorneys 


Dow, Lohnes and Albertson 

Munsey Building 

Washington 4, D. C. 
Attorneys for WIBC, Inc. 


Dated: April 19, 1957 
[Certificate of Service] 
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ORDER | 

At a session of the Federal Communications Commission held 
at its offices in Washington, D. C. on the 20th day of June, 1957; 

The Commission has before it for consideration a number of 
pleadings!/ directed to the Commission's decision (22 F.C. Cc. 421) of 
March 6, 1957, released March 8, 1957, granted the application of 
Crosley Broadcasting Corporation (Crosley) for television Channel 13, 
at Indianapolis, Indiana, and denying the applications of Indianapolis 
Broadcasting, Inc. (WIRE), WIBC, Inc. , (WIBC), and Mid-West T. V. 
Corporation (Mid-West) for the same channel at Indianapolis, Indiana. 

In a Memorandum Opinion and Order in the above-entitled pro- 
ceeding, adopted on this same day, we considered the pleadings herein 
to the extent that they urged that reargument before the Commission en 
banc should be rescheduled in this proceeding because of the participation 
of Commissioner Craven in the decision of this case. We denied those 
requests. 





| 


1/ Petition for rehearing filed April 2, 1957 by WIRE; petition for stay 

~ filed April 2, 1957, by WIRE; request for reargument and stay 
filed April 4, 1957 by WIBC; petition for reconsideration filed 
April 5, 1957, by WIBC; petition for rehearing filed April 8, 1957, 
by Mid-West; petition for immediate stay pending determination of 
petition for rehearing filed April 8, 1957 by Mid-West; opposition 
to petitions for stay and rehearing filed April 12, 1957, by Crosley; 
comment of Chief, Broadcast Bureau, filed April 12, 1957, on the 
petition for rehearing filed by WIRE; opposition of WIBC, filed 
April 18, 1957, to Mid-West's petition for rehearing; reply of WIBC, 
filed April 19, 1957, to Crosley's opposition; reply of Mid-West, 

(cont'd on next page) 


[3982] 
We consider first the requests for stay of our decision of 
March 6, 1957, which have been filed by the petitioners. WIRE has con- 
fined its request for stay to the sole ground i that Commissioner Craven's 
participation renders the Commission's decision invalid in the absence 
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of rescheduling oral argument. In the Memorandum Opinion and Order 
referred to we treated on the merits WIRE's request for stay. We 
believe that this course was appropriate in view of the fact that its 
request for stay relied upon no other ground than reargument for the 
reasons stated in support of such request. In view of our action therein, 
WIRE's request for stay must be denied. WIBC and Mid-West, on the 
other hand, have set forth the manner in which, allegedly, immediate 
and irreparable injury will be caused to the public and to them unless a 
stay herein is granted.2/ In substance, their position in support of the 
requests for stay is as follows: a denial of the requests for stay will 
result in changed positions prejudicial to their interests’ "for there is no 
doubt but that the owner and operator of an existing broadcast facility is 
in a preferred position as against those seeking to occupy the frequency 
on which that station operates. As a practical matter, there is no 
question but that the construction of Station WLWI and the expenditures 
of great sums of non-recoverable construction costs by Crosley will 
have the effect of exerting pressure on the Commission to make a grant 
of its application in these proceedings. . . ."' With respect to irrepara- 
ble injury to the public, it is stated that the public interest would be 
seriously adversely affected by permitting construction and operation 
on the channel involved in view of the substantial likelihood, upon the 
allegations of procedural error alleged in the pending petitions for re 
hearing, that reargument or rehearing is required, and that pending 
such proceedings the grant to Crosley must be vacated as a matter of 
law. WIBC asserts, as a further matter, that "the immediate intro- 
duction of a fourth television service into this area is not a matter of 
compelling urgency and actually is not required in the public interest. 
In fact, the public interest will be better served by the proper and 
orderly disposition of the applications before the Commission free of 
doubt and contingency." In addition to requesting a stay, Mid-West 
asks that the Commission withhold the issuance of any additional 
authorization with respect to a television station on Channel 13 in Indian- 
apolis pending determination of the Mid-West petition for rehearing. 
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Mid-West argues that serious irreparable injury will be caused to it in 
that should Crosley, during the pendency of the petitions for rehearing 
and of any further proceedings that may be required, have commenced 
operation of its television station, it will have been given a powerful 
advantage over Mid-West since it will thereby be directly acquiring 
additional resources from the very grant in question. Mid-West 


(Continued from preceding page) 

filed April 19, 1957, to Crosley's opposition and to the comments 

of Chief, Broadcast Bureau; and reply. of WIRE, filed April 19, 1957, 
to oppositions of Crosley and the Chief, Broadcast Bureau. 


2/ In addition, WIBC and Mid-West assert that there is a substantial 
likelihood that they will succeed on the merits because of paleeee 
procedural and substantive legal error. 


aa, try 
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asserts that as against it, which must rely for its resources to ‘remain 
in the contest with Crosley upon its individual stockholders, Crosley will 
have been placed in a position, by virtue of a questionable grant, to 
"wear down"'' the opposition. It is submitted that should Crosley 
actually go into operation before the Mid-West Petition for rehearing is 3 
resolved, it will have been permitted to buttress its arguments that the § 
operation should not be terminated even if reargument or rehearing | 
should be ordered, for at that point Crosley would rely upon the argu- 
ment that the public would then be hurt by cessation of the operation. 

Crosley opposes the requests for stay. It points out, with 
reference to the allegations as to precluding the expenditure of funds, 
that in reliance upon the Commission's decision and the construction 
permit issued pursuant thereto, it has expended or obligated itself to 
expend the following sums for the following items: (a) fifty year lease 
on the studio site - aggregate rental $800,000; (b) purchase of transmitter 
site, $40,000; (c) studio and transmitter equipment, $569 , 435; (c) color 
remote bus, including color camera chains and microwave and audio 
equipment, $234,851, or an aggregate of $1,644,286. Itis asserted that 


' at 
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all of said properties and the expenditures were necessary to carry out 
the proposal made by Crosley and approved by the Commission in its 
decision. Crosley also submits that the petitioners have shown no injury 
either to themselves or to the public. In further opposition to the 
requests for stay, Crosley asserts that petitioners have made no con- 
tentions which have not already been considered and dealt with by the 
Commission, and that no contention presents a substantial likelihood that 
the results reached in the Commission's decision will be changed or 
altered as a result of further administrative or judicial proceedings. 

The petitioners have replied to Crosley's opposition, and their 
position, in substance, is that the expenditures or obligations incurred 
by Crosley were voluntarily effectuated with full knowledge that the grant 
remained subject to a request for rehearing or stay by any party in 
interest for a period of 30 days. Petitioners submit that contrary to 
Crosley's unsupported statement that no contentions have been made 
which present a substantial likelihood that after further proceedings the 
Commission will alter its decision, the pleadings show that there are 
fundamental substantive legal errors and a basic procedural defect in 
the Commission's decision. 

We consider next the petitions for rehearing and reconsideration 
which are before us. These petitions are directed to the conclusions 
we have drawn upon the findings set forth in our decision. Thus, WIBC 
alleges, among other things, that the Commission was arbitrary in 
"downgrading" WIBC's overall broadcast performance on the basis of 
"wholly inconsequential deviations" in representation as against per- 
formance, and in concluding that some lack of management supervision 
over commercial practices was found in WIBC (our findings and con- 
clusions in this connection as reported in 22 F.C.C. 421, are found, 
respectively, at paragraphs 148, page 463 of the Findings, 14 of the 
Conclusions, 
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page 493 and 153(b), page 465 of the Findings, 14 of the Conclusions, 

ae page 493); that error was committed in considering and evaluating the 
past broadcast records of WIBC versus Crosley; and that the Commis- 
sion diminished the importance of the diversification factor as applied 
against Crosley and "for the first time, announced that the diversification 

| of ownership factor is to be treated on the basis of the competitive picture 

| only in the respective markets involved.""' Mid-West's petition for re- 
hearing alleges, among other things, that error was committed by the 
Commission in denying its petition for leave to amend its application and. 
to reopen the record herein; that it was arbitrary and capricious of the 
Commission to conclude that Mid-West suffers a demerit because of Mr. 
Sadlier's tax difficulties; and that "assuming the correctness of the Com- 
mission's conclusions as to the superiority of Crosley in the field of past 
broadcast experience and past broadcast record. . .," itis clear that 
the Commission has made the fact that Mid-West is a newcomer to the 
broadcast field a complete bar to the grant of its application. WIRE 
requests reargument before the Commission because of Commissioner 

| Craven's participation in the decision of this proceeding, a request which 
has been considered by the Commission in another connection. The f 
second aspect of WIRE's petition for rehearing suggests that the General 
Counsel of the Commission in violation of Section 409(c) of the Communi- 
cations Act, gave advice to Commissioner Craven with respect to the 
necessity of his participating in the decision of this proceeding. 

Crosley filed a brief reply to the instant petitions for rehearing 
and reconsideration, opposing such pleadings in broad terms. The sub- 
stance of its opposition lies in the following excerpt from its reply: 

"None of the petitions filed here present any adequate or compelling 
reason why the facts found, the conclusions stated, and the summation 
given by the Commission in support of its said decision and order are not 
valid and proper and well within the authority ; conferred upon the Commis- 
sion by the pertinent provisions of the Act. Pinellas Broadcasting Co. v. 
FCC, 230 F. 2d204... ." 





180 


The Commission has considered the allegations contained in the 
petitions for stay, rehearing, and reconsideration, and is evenly divided 
with respect to granting the relief prayed for in the petitions thus con- 
sidered. Accordingly, the petitions will be denied. 

In view of the foregoing, IT IS ORDERED, That the above- 
described requests for stay, rehearing and reconsideration filed by 
Indianapolis Broadcasting, Inc. , WIBC, Inc. and Mid-West T.V. Cor- 
poration ARE DENIED. 

FEDERAL COMMUNICATIONS COMMISSION* 


Mary Jane Morris 
Secretary 


Released: June 21, 1957 


*Commissioner Hyde dissenting; Commissioner Bartley and Lee dis- 
senting and issuing statements; Commissioner Craven abstaining from 
voting. 

(See attached dissenting statements of Commissioner Bartley and Lee) 
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DISSENTING STATEMENT OF COMMISSIONER BARTLEY 
I have already, in my dissent to the Commission's Decision of 
March 6, 1957 herein, (See 22 FCC Reports 421, 518) pointed out what 
I believe to be the procedural error committed by the majority in failing 
to grant Mid-West's petition to reopen the record. I am still of that 


opinion. . 

I also stated that, in terms of the relevant decisional criteria 
and the record as it then stood, it was my opinion that a grant to WIBC 
would best serve the public interest. Having considered the pleadings 
in connection with the instant petitions for reconsideration and for re- 
argument, I adhere to my original views and am more firmly convinced 
that, even on the present record, reconsideration is warranted. 

In my opinion, the petition of WIBC clearly demonstrates that a 
sound application of past Commission policy to this record, particularly 
with respect to local ownership, integration of ownership and management, 
and diversification of ownership and control of media of mass communica- 


tion, requires that the permit be awarded on the merits of the case to 
% WIBC. 
4. el 





es 
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[3986] : 
DISSENTING STATEMENT OF COMMISSIONER LEE > 
I would grant the stay and the petitions for rehearing and recon- 
sideration. Likewise, I am not satisfied, at this point, that a tie vote 
is a denial of a petition for reconsideration. 


[3987] 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Bartley dissenting and voting for 
reargument; Commissioner Craven abstaining 
from voting. 


1. The Commission has before it for consideration a number of 
pleadings!’ directed to the Commission's decision (22 FCC 421) of 
March 6, 1957, released March 8, 1957, granting the application of 
Crosley Broadcasting Corporation (Crosley) for television Channel 13, at 
Indianapolis, Indiana, and denying the applications of Indianapolis Broad- 
casting, Inc. (WIRE), WIBC, Inc. (WIBC), and Mid-West T.V. Corpora- 
tion (Mid-West) for the same channel at Indianapolis, Indiana. 

2. It is unnecessary to set forth in this document the procedural 
history of this proceeding for the preliminary portion of our decision 





herein covers these matters in detail. The present document will con- 
cern itself with the pleadings herein only to the extent that they urge that 
reargument before the Commission en banc 


17 Petition for rehearing filed April 2, 1957 by WIRE; petition for stay 
filed April 2, 1957, by WIRE; request for reargument and stay filed 
April 4, 1957 by WIBC; petition for reconsideration filed April 5, 1957, 
by WIBC; petition for rehearing filed April 8, 1957, by Mid-West; peti- 
tion for immediate stay pending determination of petition for rehearing 
filed April 8, 1957 by Mid-West; opposition to petitions for stay and re- 
hearing filed April 12, 1957, by Crosley; comment of Chief, Broadcast 
Bureau, filed April 12, 1957, on the petition for rehearing filed by WIRE; 
opposition of WIBC, filed April 18, 1957, to Mid-West's petition for re- 
hearing; reply of WIBC, filed April 19, 1957, to Crosley's opposition; 
reply of Mid-West, filed April 19, 1957, to Crosley’ s opposition and to 
the comments of Chief, Broadcast Bureau; and reply of WIRE, filed 
April 19, 1957, to oppositions of Crosley and the Chief, Broadcast 
Bureau. 
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should be scheduled because of the participation of Commissioner 
Craven in the final decision of this proceeding. While the petitioners 
have styled their pleadings under different captions, we have, in order 
to consider the assertions with respect to reargument in their entirety, 
considered those portions of the several pleadings which bear upon the 
question of the alleged necessity for reargument herein. 
The Requests for Reargument 

3. Petitioners’ request that oral argument be rescheduled in 
this proceeding is based upon Commissioner Craven's participation in 
the decision of this case. In support of the request for rescheduling 
oral argument, it is pointed out that Commissioner Craven did not 
participate in the oral argument herein held on May 25, 1956, and that 
he was not a member of the Commission at the time that such argument 
was held. It is stated that at the commencement of oral argument the 
following question was asked of counsel: "Gentlemen, do you have any 
objection to any Commissioner who is not present participating in this 
proceeding ?", to which there was no response. It is urged that the 
fact of no response to such question cannot be construed to mean that 
the parties waived or in any manner consented to the participation of 
Commissioner Craven in the final decision herein. Crosley takes the 
position that the question asked of counsel and their failure to respond 
thereto can only have application to facts of public record then known 
to all parties. Crosley urges that these facts demonstrate not only the 
possibility but the probability that Commissioner Craven, rather than 
Commissioner Webster, would be sitting as a Commissioner when this 
proceeding came on for final decision and order. It is asserted by 
Crosley that to construe what occurred as amounting to less than a con- 
sent for Commissioner Craven to participate in the Commission's 
decision and order herein is to attempt to render meaningless all that 
occurred at that time and place. The Broadcast Bureau submits that all 
parties were presented with an opportunity to raise an objection to the 
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absence of one Commissioner at the time of oral argument but’ that, in 
fact, by raising no objection all parties acquiesced in the absence. The 
Bureau asserts that it is impossible to perceive how petitioner who 
plainly acquiesced in the partiticipation of the decision of the case by a 
Commissioner who was absent from the oral argument is in any way 
prejudiced by the participation in the decision of the Commissioner 
whose appointment to the Commission was confirmed by the Senate on 
June 22, 1956. It is urged that in either instance the petitioner must be 
assumed to have understood and accepted the risk that the deciding vote 
on its application might be taken by a Commissioner who was not present 
at the oral argument, and further that in either instance the full record 
of the proceeding was available for the consideration of the absent 


Commissioner. 


[3989 ] 

4. Contrary to Crosley's assertion, petitioners urge that since 
the right did not at the time exist to present oral argument to Commis- 
sioner Craven, who participated in the decision and whose vote was 
determinative, they could not and did not waive their rights nor could 
they have possibly consented to Commissioner Craven's participation 
in the decision. It is also urged that whatever may have been the im- 
port of the silence in response to the question asked of counsel2/ it 
could not have amounted to an assent that Commissioner Craven cast the « 
deciding vote because of the following reasons: (a) Commissioner 
Webster was at the time of oral argument a member of the Commission, 
and the reference was to his participation in the decision, and that under 
the circumstances of this case no other construction is possible since 
there was no possibility of foretelling when and if Mr. Craven would be 
confirmed and take office, or when the Commission's vote on' ‘this case 
would be taken; and (b) as the Bay State Beacon, Inc. (3 RR 1464-1464a) 
and WBNX Broadcasting Co.., Inc:(4 RR 205) cases show the Commis- 
sion attaches peculiar significance to the fact that the Commissioner 

| 
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who "decided" the case did not hear the argument in contradistinction 
to mere participation, and that the parties could not have consented to 
something which could hardly have been in their contemplation at the 
time of the alleged consent. 

5. Petitioners state that as shown by Commissioner Craven's 
concurring opinion, it would have been impossible for the Commission 
to arrive at its decision without his vote. They urge that under such 
circumstances the Commission has uniformly held that, upon request, 
Section 409(a) of the Communications Act of 1934, as amended, re- 
quires that oral argument be rescheduled. Petitioners point to the 
following language in Bay State Beacon, Inc.: 

", . . when a case is heard by an Examiner and a 

Commissioner or Commissioners who did not hear 

oral argument, participate in the final decision, the 

parties not having consented thereto, and when it 

would not have been possible to arrive at the final 

decision as announced by the Commission without the 


27 WIBC asserts that in determining whether to respond to the question, 
it "weighed its knowledge of Commissioner Webster, the absent Com- 
missioner, and determined that it would not object to that Commissioner's 
participation." It urges that "If the Chairman had in mind the participa- 
tion of Commissioner Craven who was not then a Commissioner, or some 
other prospective Commissioner, then the parties should have been ap- 
prised of that fact and given an opportunity to determine whether or not 
they could or would consent to such participation."" We find no merit in 
these contentions in light of our discussion herein. 


[3990] 
vote of such Commissioner or Commissioners, and 
when a timely petition for rehearing is filed pointing 
out these facts, the final decision should be set 
aside and further oral argument should be held. . ." 


Petitioners also point to the WBNX case, a situation wherein two 
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Commissioners who were not sitting at the oral argument cast votes, 
where language identical to that of the Bay State case is employed. 3/ 

6. We are of the view that the policies expressed in the Bay 
State and WBNX cases are not applicable to the instant situation. The 
decisions in those cases to hold further oral argument were based, in 
part, upon the fact that the parties had not consented to participation in 
the final decision by Commissioners who did not hear oral argument. 
We do not say that in the instant case the parties consented expressly to 
“any Commissioner who is not present participating in the proceeding." 
At the beginning of oral argument herein, the following question was 
asked of counsel: "Gentlemen, do you have any objection to any Com- 
missioner who is not present participating in this proceeding Qn The 
transcript of oral argument held on May 25, 1956 at page 4 discloses 
that there was no response thereto by any of the parties to this proceed- 
ing. Six Commissioners were present at the oral argument, and one 
Commissioner, Commissioner Webster, was absent. We believe that 
the important consideration here is that the parties were presented with 
an opportunity to raise an objection to the absence of one Commissioner, 
yet they did not avail themselves of such opportunity. In these circum- 
stances, it must be said that the parties' silence constituted a waiver of 
their right to advance objection, and, thus, in its effect, was equivalent 
to acquiescence in the absence of one Commissioner. But it is con- 
tended that whatever may have been the import of the silence in response 
to the question asked of counsel, it could not have amounted to an assent 
that Commissioner Craven cast the deciding vote for (a) the right to 
present oral argument to Commissioner Craven was not in existence at 
the time of oral argument and, therefore, no rights could have been 
waived nor could there have been consent to Commissioner Craven's 


participation in the decision; and ! 
| 
37 Petitioners also point to language in a Commission "Opposition to 
Motion for Stay Pending Hearing and Determination of Appeal" in KARM, 
The George Harm Station v. Federal Communications Commission, 
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dated February 9, 1956, in United States Court of Appeals for the 
District of Columbia Circuit, Case No. 13,150. It is to be observed 
that there, in addition to citing the WBNX and Bay State Beacon cases, 
the Commission through its General Counsel urged that “failure of a 
Commissioner to hear oral argument is not fatally defective to his vote 
for a grant, when prior to casting his vote, he has studied the transcript 
of oral argument and familiarized himself thereon", citing the Eastland 
case, infra. 


[3991 ] 
(b) Commissioner Webster was at the time of oral argument a member 
of the Commission, and the reference was to his participation in the 
decision, and that there was no possibility of foretelling when and if 
Commissioner Craven would be confirmed and take office, 4/ or when the 
Commission's vote in this case would be taken. Stated in other words 
the argument is, in substance, that the identical members of the Com- 
mission who either heard oral argument or who were members at the 
time of oral argument must decide the proceeding, and that an individual 
who has become a member of the Commission subsequent to the time of 
oral argument is disqualified to vote in the absence of a further oral 
argument. Such a narrow view does not comport with the orderly dis- 
position of this Commission's business nor, for that matter, with the 
operation of administrative agencies in general. Section 4(c) of the 
Communications Act of 1934, as amended, provides that the seven Com- 
missioners will serve in staggered terms. Thus, it is manifest that the 


Commission is designed to be a continuing body, and it is also apparent 


that the staggered term provision contemplates that members of the 
Commission who are not reappointed must be replaced by individuals 
who have not heard oral arguments in cases awaiting decision. In the 
face of these considerations it would be impractical to the administration 
of the Commission's functions to hold that the vote of a new member 
would be invalidated because he had not heard the oral argument in the 
cause under deliberation, and that the Commissioners who had heard 

the oral argument must repeat the process. There are a line of court 
decisions which support the proposition here advanced. While the 





oy, 
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factual situations in these decisions are not on all fours with the facts 
of the present case, we are of the opinion that a general principle is 
established thereby which is broad enough to include the instant matter. 
In Eastland Co. v. Federal Communications Commission, 92 F. 2d 467, 
cert. denied 302 U. S. 735, a point involved was the contention that a 
Commission decision was invalid since it was made by a Division of the 
Commission, the majority of which neither heard the evidence nor 
passed upon a report thereof. Subsequent to the hearing, the three mem- 
ber Division changed in composition so that at the time of the decision 
two Commissioners participated therein who had not heard oral testi- 
mony. It was held that the partial change in personnel of the Division 
which decided the case did not invalidate its decision, for it was never- 
theless the decision of the Division which acted upon the evidence. The 
Court noted that the two Commissioners had been members of the Divi- 
sion for more than a year prior to the date of the decision, and during 
that time the stenographic reports of oral testimony and copies of written 
evidence were all in their possession and under consideration by them. 
The Court further noted that the appellants had made no motion for a re- 
hearing before either the Division or the Commission. United States 


47 Commissioner Craven was confirmed by the U. S. Senate | on June 22, 
1956, and took office on July 2, 1956. 





[3992] 
v. Reimer, 83 F. 24166, involved a contention that invalidation of a 
decision resulted because of a change in personnel of a board of 
immigrant inspectors. The Court disagreed with such contention, 
pointing out that the minutes of the first hearing were made part of 
the record at the second, and that everything was before the Board 
which took final action. The Court stated that "It is well settled that a 
maintenance of continuity of personnel is not necessary so long as all 

| 
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the essentials of a fair hearing are observed by the Board exercising 
ultimate judgment." In Twin City Milk Producers Ass'n. v. McNutt, 
122 F. 2d 564, the Secretary of Agriculture transferred certain of his 
duties under the Federal Food, Drug and Cosmetic Act to the Federal 
Security Administrator, who within a short time thereafter, issued a 
decision. The Court stated that no different legal or administrative 
effect attached in these circumstances than an ordinary succession of 
public officers. The Court went on to say that "It is well settled that 
a change of personnel in an administrative agency or tribunal during 
the course of a hearing, or at any time before issuance of a final order 
on the hearing does not invalidate the order" citing, among other cases, 
Eastland and Reimer, supra. McGraw Electric Co. v. United States, 
120 F. Supp. 354, involved the following facts. A three member 
Division of the Interstate Commerce Commission heard oral argument 
in a rate proceeding. No objection was made at the oral argument to 
the announcement that one of the three members of the Division was 
absent. Only one member of the Division who participated in the 
decision had heard the original oral argument, and this member dis- 


sented from the decision. Petitions for rehearing were filed raising 
questions as to the participation in the decision of Commissioners who 


had not heard oral argument which was denied by the full Commission. 
The Court held that these facts did not deprive plaintiffs of a full and 
fair hearing, since a majority of the Division which rendered the 
decision had considered the evidence in documentary form and the 
written transcript of the oral argument given before the division as 
originally constituted. In the light of these holdings, we believe that we 
are justified in holding that the facts surrounding Commissioner Craven's 
participation in the decision of this case make it clear that no invalidity 
attaches to the Commission's decision herein by virtue of such 
participation. Moreover, Commissioner Craven took office on July 2, 
1956. The final decision herein was adopted on March 6, 1957 and 
released on March 8, 1957. During the interval between July 2 and 
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March 6, 1957, the entire proceedings herein including the transcript 
of oral argument upon the exceptions were available to on 
Craven. 

7. In view of the foregoing, IT IS ORDERED, That insofar as 
the above-described pleadings of Indianapolis Broadcasting, Inc. 7 

[3993] 

WIBC, Inc. and Mid-West T.V. Corporation request reargument before 
the Commission en banc, THEY ARE DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 


Secretary 
Adopted: June 20, 1957 
Released: June 21, 1957 | 
[49954 ] | 
41913 MINUTES OF THE 


FEDERAL COMMUNICATIONS COMMISSION 


Minute #85-A-57 | 
Commission Meeting 
(Executive Hearing Matters) 
February 27, 1957 

10:00 A. M. : 


PRESENT: Commissioners McConnaughey, Chairman; Hyde, 
Bartley, Doerfer, Lee, Mack and Craven. | 
(Commissioner Lee not present and not participating during 
consideration of and action on Item 3:) : 
At a session of the Federal Communications Commission held at its 
offices in Washington, D.C. this date, the above-named Commissioners 
being present, the Commission took the following actions on Executive 
Hearing Matters, all actions being by unanimous vote except 2 other- 
wise indicated: 








[4995A ] 


Agenda 
Item No. 


2. 


A discussion was had with respect to the Indianapolis Channel 
13 case in which Commissioner Craven took no part. A vote 
was taken but, with Commissioner Craven abstaining, no one 
of the four applicants received a majority of the votes. 
Commissioners McConnaughey, Chairman; Doerfer and 
Mack favored Crosley; Commissioners Hyde and Bartley 
voted against the Decision; Commissioner Lee favored 
Indianapolis Broadcasting, Inc. Further discussion followed. 
In the course thereof the Minute Clerk was asked whether the 
discussion and vote was being recorded in full. When advised 
by the Clerk that it has long been the practice of the Com- 
mission to merely have notes made of its discussion and 
actions the Commissioners agreed that, inasmuch as it 
might be necessary for Commissioner Craven to vote in view 
of the possibility of an impasse which appeared to have been 
reached with respect to this case, from this point on the 
minutes should be made as complete as possible, although 


not necessarily verbatim. The Minute Clerk was so directed. 


At this point a question was raised as to whether, when a 
draft of a decision is before the Commission, the Commis- 
sioners could vote for the applicant they preferred rather 
than for or against the document itself. The Chairman 
sought an answer to this procedural question from the Chief 
of the Office of Opinions and Review who stated: ''The 
practice of the Commission in the past when considering the 
draft of a final decision is to cast a vote for or against such 
draft." Commissioner Hyde stated: "I think that the 
practice is for the Commissioner to determine the applicant 
he prefers, or not to vote for any of them." 
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Chairman McConnaughey: It is obvious from the discussion 
and voting which has taken place this morning in connection 
with this case | 

[4995B] : 
that the votes of the six Commissioners who are considering 
the matter before us are split in such a manner as to pre- 
clude the Commission from reaching a decision in favor of 
any one of the four applicants. It would appear that if Com- 
missioner Craven does not participate in the disposition of 
this matter the Commission will find itself at an impasse, 
with its statutory duty to render a decision thwarted. 


Commissioner Craven: My reason for abstaining from voting 
is because the engineering firm with which I was formerly 
associated prepared the engineering phases of the application, 
participated in pretrial conferences and attended the hearings 
in behalf of one of the applicants in this proceeding. There- 
fore, I would not wish to vote unless required to do so. I 
note that there has been a previous memorandum by the 
General Counsel to the effect that in the event of a tie vote on 
an administrative board the Courts have held that regardless 
of his connection with one of the parties in interest, the 
abstaining member may be required to vote in order that a 
decision may be reached. The question for the Commission 
to decide is: Am I required to vote in this case in order to 
break a tie? | 


Commissioner Doerfer moved to deny the Mid-West petition 
to reopen the record. Chairman McConnaughey seconded the 
motion. Commissioners McConnaughey , Chairman; Doerfer 
and Mack voting for the motion; Commissioners Hyde, 
Bartley and Lee voting ''no'"'"; Commissioner Craven 


| 
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abstaining. Tie vote. 


Commissioner Craven: In my appearance before the Senate 
Subcommittee at the time my appointment to the Commission 
was confirmed, I was asked what I would do in connection 
with those cases I listed for the Committee in which I had 
been consulting engineer. I advised the Committee that I 
would disqualify myself and I specifically mentioned this 
case as one in which I would abstain from voting. You can 
appreciate the gravity of the situation where I am concerned, 
and its importance to me if Iam required to vote. Con- 
sequently, in the circumstances I must demand that the 
General Counsel furnish an opinion in this matter. 


The Chairman, with the concurrence of the Commission, 
called the General Counsel to the meeting at this point for 


advice on the hypothetical question of whether a Commissioner 
could disqualify himself from voting if the effect would be to 
prevent action by 


[4995C ] 
the Commission upon a matter before it. Upon entering the 
meeting the question was put to the General Counsel who 
noted that his memorandum of November 15, 1956 (Mimeo 
#38710) referred to decisions of record in which a Judge or 
Commissioner who had previously abstained had voted in 
order for the Court or Agency to take required action. He 
stated that if it was evident after all efforts on the part of 
other Commissioners to reach a valid decision had proven 
fruitless, that the Commission could not do so without the 
vote of Commissioner Craven, it would be appropriate for 
the Commission, by minute entry, to direct Commissioner 
Craven to participate on the grounds that his vote was 





| 
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absolutely essential to the performance of the Commission's 
statutory duties. The General Counsel then left the meeting. 
| 


Commissioner Craven: I was not a member of the Commission 
when the Oral Argument was held, but the question was asked 
by the Chairman of the counsel present if there were any 
objections to absent Commissioners participating in the 
decision. There was no response from counsel. I have read 
the Oral Argument in this case and also the records necessary 
for me to arrive at a decision. Therefore, if it should become 
necessary for me to vote as a result of a directive from the 
other members of the Commission to break a tie I feel prepared 
to do so. | 


Commissioner Craven, in connection with the motion before the 
Commission to reopen the record in this case, then asked each 
Commissioner whether or not one or more of the Commissioners 
might change his vote in order to obviate the necessity of Com- 
missioner Craven's voting to break a tie. | 
Commissioner Mack said "no"; Commissioner Lee said that 
he might be persuaded, after a further study, to change his 
vote; Commissioner Bartley said that his position, with 
respect to the motion to reopen, was that his vote was a vote 
to prepare a document granting the petition to reopen the 
record although he reserved the right, when the document was 
brought before the Commission for adoption, to change his 
vote; Commissioner Hyde would vote to reopen the record, 
and reserved the right, when the document was before the 
Commission for adoption, to change his vote; Chairman 
McConnaughey would not vote to reopen the record, 


Commissioner Craven: In view of the opinion expressed by 
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the General Counsel this morning, I feel that before I can 
vote the 


| 4995D ] 
Commission will have to take a little more time in order to 
make certain that they are at an impasse. If, after more 
consideration, they are unable to reach a decision, I would 
want a direction from the Commission before I vote to break 
a tie. 


Upon motion of Commissioner Mack, the item was passed 
over one week. 


Mary Jane Morris 
Secretary 


[4995E] 
MINUTES OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


Minute #96-A-57 
Commission Meeting 
(Executive Hearing Matter) 
March 6, 1957 

10:00 A. M. 


PRESENT: Commissioners McConnaughey, Chairman; Hyde, Bartley, 
Doerfer , Lee, Mack and Craven. 

At a session of the Federal Communications Commission held at its 

offices in Washington, D. C. this date, the above-named Commissioners 

being present, the Commission took the following action on Executive 

Hearing Matter: 





Agenda 
Item No. 


L, 


[4995E] 





Chairman McConnaughey requested a vote on the petition to 
reopen the record. Commissioners McConnaughey , Chair- 
man; Doerfer, Lee and Mack voted to deny the petition; Com- 
missioners Hyde and Bartley voted to grant the petition; 
Commissioner Craven abstained from voting. The petition 
was denied. | 


The Chairman then requested a vote on the Decision as 
presented to the Commission. Commissioners McConnaughey, 
Chairman; Doerfer and Mack voted to adopt the Decision; 
Commissioner Hyde voted to reopen the record; Commissioner 
Bartley voted for WIBC and Commissioner Lee voted for 
Pulliam. ! 


Commissioner Hyde: I take the position that the case has not 
had adequate attention and I think that the record should be 

| 
reopened and I am not voting for the Decision at the moment. 


Chairman McConnaughey asked Commissioner Hyde if he was ¢ 
voting for the Decision. Commissioner Hyde replied that he 
was not voting for adoption of the Decision as presently drawn. 


| 
Chairman McConnaughey stated that in light of the vote and 
in order to have a clear cut disposition of this case it would 
appear proper to ask Commissioner Craven for his vote. 


Commissioner Lee stated that in view of Commissioner 
Craven having read the record in this case, the fact that he 
represented one of the applicants need not be a bar to 


participation and that he was satisfied that Commissioner 


' Craven would render his best judgment, he is convinced that, 


having had time to deliberate this matter, Commissioner 
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Craven could make a choice in this proceeding. Commis- 
sioners McConnaughey, Chairman and Mack joined in the 
suggestion. 


| 4995F] 
Commissioner Hyde: I do not think that it is up to the other 
members of the Commission to take the lead in making a 
determination of the conscience of another Commissioner 
insofar as the Commissioner is asked to participate in the 
matter. I do not think that there has been sufficient attention 
given to consideration of this matter, or that sufficient effort 
has been made by the other Commissioners to examine the 
case to render a determination that we have reached a stale- 
mate and that we should request the Commissioner to come 
into it. 


Commissioner Bartley: In light of Commissioner Hyde's 
statement that he believes that inadequate attention has been 
given this matter, I think it would be extremely dangerous 
for Commissioner Craven to try to break a deadlock. 


Chairman McConnaughey stated that three Commissioners 
had reached a decision to adopt the Decision and three to not 
adopt. 


Commissioner Doerfer asked Commissioner Hyde if his 
request for more time was for the purpose of reading the 
Decision or did he think it hadn't been discussed enough. 


Commissioner Hyde: I do not believe that enough deliber- - 
ation or discussion of this matter has been had to require 
Commissioner Craven to try to break a tie. 

Commissioner Doerfer: I feel that if Commissioner Hyde 


“it 
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wants more time to read the Decision all right, but if it is 
for discussion, thén let us discuss it. ! 


Commissioner Hyde stated that the draft had been before the 
Commission a relatively short time. 


Commissioner Lee stated that he believed that under the 
circumstances Commissioner Craven had a duty to vote in 
this matter in order to bring service to the public in a market 
needing same. | 


Commissioner Doerfer: I feel that our delays are s0 inde- 
fensible before Congress, the industry and the public. We 

have been considering this matter since last December. A e 
motion to reopen has been voted down. Yet one Commissioner 
persists that it be reopened before he is ready to vote. This 

is an impasse. If the vote were 3 to 3 I would say TAM | 
should vote. Three Commissioners, McConnaughey, Mack i 
and myself indicated that we would not change our vote several 
times already. If Commissioner Craven does not vote, that 
leaves only 3 other votes. The best these can do is create f 
an interminable tie. i 


[4995G] 
Commissioner Craven: With respect to Commissioner Hyde's 
statement that he does not believe the Commissioners should 
take the lead in determining another Commissioner's con-+ 
science, I wish to say that I do not think this is merely a * 
matter of conscience. At this point, Iam concerned with the 
requirements of the law as explained to us by the General 
... Counsel. I would also like the record to show that the 
7 applicant that my firm represented was Pulliam. Commis- 


sioner Hyde, you have asked for more time; will one more 
| 
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week satisfy you? 


Commissioner Hyde: I will not be pinned down to a time 
limit. I should think that my record here would be sufficient 
to satisfy any questions there would be about that. 


Chairman McConnaughey: I think that Commissioner Craven 
should vote on this as requested by Commissioners Lee, 
Mack, Doerfer and myself. 


Commissioner Mack. I think that we have had this long 
enough and I think that we ought to get it out of the way. 


Commissioner Craven voted for the Decision as presented 
and added a statement that it was upon’ the request of a 
majority of the Commission. 


Commissioner Hyde: I do not think that the way this matter 
was handled would meet the General Counsel's request for 
sufficient time before asking Commissioner Craven to vote. 


Commissioner Doerfer: The record should show that on this 
day this matter was discussed, and I was asked the question 
as to my preference. I voted for Crosley. I have read the 
prepared decision, discussed it and I cannot make myself 
come to any other conclusion but Crosley. I think that this 
also the conclusion of Commissioners McConnaughey and 
Mack. 


* wa” 


Commissioner Lee: I think that in view of all the concur- 
rences and dissents that we ought to put it off a week. 


Chairman McConnaughey: I would like to ask Commissioner 
Craven, that in view of the fact that McConnaughey, Mack 
and Doerfer can come to no other conclusion but Crosley , 
will he vote? 
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Commissioner Craven: I would like to ask a question. Is 
there any other Commissioner that can vote for Crosley? 


Commissioner Lee: No, I can't. 





[4995H] 
Commissioner Bartley: The only thing I can say about that . 
is that I cannot answer yes or no. I would not want to be put 
in the position of trying to prejudge a reopened hearing. 


Commissioner Hyde: I think that is a very good answer on 
that. I would like to say that it was not my understanding to 
agree last week that this would be a deadline, but that the 
Commission would give time for further discussion and any 
consideration of the case and I thought we were going to 
approach it on that basis. . 


Commissioner Doerfer: Commissioner Craven, have you 
! 
had your answer ? : 


Commissioner Craven: Iam not sure. Let me ask my 
counsel. | 


Commissioner Doerfer: I would like to raise a point of 
order with respect to the matter. In response to your 
question, Commissioner Bartley indicated that he could not 
answer unless we reopen the record. I submit that that 
motion was submitted and lost. ! 


Commissioner Bartley: Let me explain what I mean by 
that. When this document as adopted and released comes 
back from the Court, as Iam certain it will, I think that 
Crosley will still be in the case and I will have to judge all 
the applicants. 
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Commissioner Doerfer: Would that be any reason for not 
asking for any vote for fear that every decision might come 
back from the Court? We know that any decision we make 
will be contested. I think we have a duty to bring out a final 
decision. I don't think that there is any case that cannot go 
to Court. We cannot confine our voting only to those cases 
we think will not go to Court or be affirmed by the Court. 
We should not be required to reopen a case because a tax 
evader dropped out under fire after the hearing was closed. 


| 4995-I] 
Commissioner Bartley: I didn't indicate that he had to retire 
from business. I did indicate that he had been ill before the 
hearing and that there was testimony in the record that he 
could continue his business. It was not until after, on July 
11 that the Commission was notified of the Doctor's affidavit. 
That does not require me to depart from my position that 
you are issuing an illegal decision. 


Commissioner Craven: Will the majority of the Commission 
indicate to me that they have reached an impasse? 


Commissioner Mack: Yes. 


Commissioner Doerfer: I think the record is obvious that 
we have reached an impasse. 


Chairman McConnaughey stated that an impasse had been 
reached. 


Commissioner Craven; Does a majority of the Commission 


request me to vote? 


Commissioner Lee: I would think that there is no doulkt that 
e Commission is at an impasse. I think there is an obligation 


Pox 





Qvite -* 
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to the public to get this decision out. 


| 
Commissioner Mack: I move to pass this one week. The 
motion failed for want of a second. | 


Commissioner Hyde: You can create an impasse by not 


taking further consideration of the decision. 
| 


Commissioner Doerfer: We discussed it on December 5, 
1956 and we discussed it on February 27, 1957. At that 
time there was a request to pass for one week because it 
appeared after discussion that the Commission would not 
come to a decision and during that week I prepared various 
dissenting opinions in Fresno, etc. and attended all meetings 
of the Commission and on the morning of March 6, 1957, I 
was ready to discuss the matter; after many discussions 

that we have had I, for one, will not change my mind. 


Commissioner Lee: I think the minutes should show it is now 
11:20 A.M. and we have been discussing this since 10 A.M. 


Commissioner Hyde: I think it should also show that the time 

was spent discussing procedures. ! 

{ 
[4995] 

Commissioner Doerfer: I suggest that there is an dpa, 

3 Commissioners voting for the Decision. | 

Commissioner Hyde: I think the impasse is created by the 


Commission. 


Commissioner Bartley: There is not an impasse. | 


Chairman McConnaughey: The majority feel that there is 


an impasse. 
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Commissioner Craven: I vote for the proposed decision and 
will have a statement on it. 


Adopted Decision, FCC 57-204 attached. (Commissioners 
Hyde and Bartley dissenting and issuing statements; 
Commissioner Lee dissenting; Commissioner Craven con- 
curring and issuing a statement.) 


Mary Jane Morris 
Secretary 
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[Received Apr. 5, 1957, F.C.C. ] 
REQUEST FOR REARGUMENT AND STAY 

WIBC, Inc., by its attorneys, respectfully requests that the Com- 
mission stay the effective date of its Decision released March 8, 1957, 
in the above-entitled matter, pending action upon a Petition for Recon- 
sideration which will be filed on or before April 8, 1957. In support 
hereof, the following is shown: | 

I. | 
Request For Reargument : 

1. The Commission, on March 8, issued a Final Decision in the 
above-entitled matter granting the application of Crosley Broadcasting 
Corporation and denying, among others, the application of WIEC, Inc. 
The decision reached by the Commission in this proceeding was made 
possible by the participation therein of Commissioner T. A. M. Craven 
who did not participate in the Oral Argument, and, in fact, was not a 
member of the Commission at the time that argument was held. 

[5115] | 

2. As noted in its Decision herein, Oral Argument in this pro- 
ceeding was held May 25, 1956, before the Commission en bane at which 
each of the parties and the Broadcast Bureau of the Commission appeared 
and participated. Six of the Commissioners who participated in this 
decision were present at that argument; one former Commissioner (Com- 
missioner Webster) was absent. As stated previously, one of the present 
Commissioners (Commissioner T. A. M. Craven) participating in the 
final decision in this case was not a member of the Commission at that 
time. WIBC did not and could not consent to the participation of Commis- 
sioner Craven in the decision in this case. As shown by his concurring 
opinion, however, it would have been impossible for the Commission to 
arrive at its decision without the vote of Commissioner Craven. 

3. The Commission has uniformly held that under the above 
circumstances, upon request, Section 409(a) of the Communications Act 
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requires that oral argument be rescheduled. Thus, in Bay State Beacon, 
Inc., 3 Pike & Fischer R.R. 1464-1464(a) (1947), the Commission 
stated: 


‘When a case is heard by an Examiner and a Commis- 
sioner or Commissioners who did not hear oral argument, 
participate in the final decision, the parties not having con- 
sented thereto, and when it would not have been possible to 
arrive at the final decision as announced by the Commission 
without the vote of such Commissioner or Commissioners, 
and when a timely petition for rehearing is filed pointing out 
these facts, the final decision should be set aside and further 
oral argument be held." 


4. The holding in the Bay State case was repeated in WBNX Broad- 
casting Co., Inc., 4 Pike & Fischer R.R. 205 (1947). Recently, the 
Commission has affirmed the above interpretation of Section 409 in an 
"Opposition to Motion for Stay Pending Hearing and Determination of 
Appeal" in the case of KARM, The George Harm Station v. Federal Com- 
munications Commission, filed February 9, 1956 with the United States 
Court of 


[5116] 
Appeals for the District of Columbia (Case No. 13,150). There, the 
Commission pointed out that its own decisions reveal that where a Com- 
missioner who did not hear oral argument participates in the final deci- 
sion, and the parties have not consented thereto, and the vote of the 
- Commissioner who did not hear oral argument was necessary to the final 
decision, on the filing of a timely petition, oral argument has been re- 
scheduled. 

5. WIBC believes that, under the circumstances of this case, the 
Commission should have, consistent with its long-established interpreta- 
tion of Section 409 of the Communications Act of 1934, as amended, 
ordered reargument in this case prior to the final decision therein. 
WIBC herewith requests such reargument which it is entitled to as a 
matter of law. | 
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II. 

Request for Stay 


A. WIBC Has Established The Likelihood 
of Success on the Merits 


6. In connection with the filing of this "Request for Reargument 
and Stay,"’ WIBC will file a Petition for Reconsideration under Section 405 
of the Communications Act of 1934, as amended. This petition will 
demonstrate in considerable detail the very substantial errors committed 
by the Commission in reaching the most unprecedented and illogical result 
achieved in this case. In its "Petition For Reconsideration," WIBC has 
established the likelihood of the success of its appeal on the merits for it 
has been demonstrated without question that the decision reached here was 
arbitrary and capricious, discriminatory, ignored vital elements of the 
public interest, the 








[5117] 
Communications Act of 1934, as amended, and was otherwise a denial of 
due process of law. Detailed repetition of the errors of the Commission 
in reaching its decision in this proceeding would serve no useful purpose 


here; however, WIBC specifically incorporates into this request for stay , 


its Petition for Reconsideration filed in this proceeding as if the same 
were fully and completely set forth herein. 


B. Immediate and Irreparable Injury Will be 
Caused to Petitioner Unless a Stay is Granted 


7. The decision here under consideration, unless stayed by the : 
Commission, will cause irreparable injury to WIBC and the public. In 
practical effect, WIBC's application for a construction permit to con- 
struct and operate a television broadcast station in Indianapolis, Indiana, 
will be denied unless a stay is granted. Denial of the stay here will also 
result in changed positions prejudicial to WIBC's interest, for there is 
no doubt but that the owner and operator of an existing broadcast facility 
is ina preferred position as against those seeking to occupy the frequency 
on which that station operates. As a practical matter, there is no ques- 
tion but that the construction of Station WLWI and the expenditure of 
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great sums of non-recoverable construction costs by Crosley will have 
the effect of exerting pressure on the Commission to make a grant of its 
application in these pnosesdinen,.7 


if Congress, in enacting the Communications Act of 1934, as amended, 
recognized the existence of such pressures. (See Section 319(a) 
and the legislative history thereof.) 


[5118] 


C. The Public Interest Will Be Protected 
By a Preservation of the Status Quo 


8. At the present time, as shown by the Commission's records 
and its decision herein, the Indianapolis community receives VHF tele- 
vision broadcast services from two stations located in Indianapolis and 
a third station with studios located in Indianapolis and Bloomington but 
with a transmitter closer to Indianapolis than to Bloomington. These 
three stations provide a choice of programming from the three major 
networks as well as making available an outlet for the various interests 
in Indianapolis and in Bloomington. The immediate introduction of a 
fourth television service into this area is thus not a matter of compelling 
urgency and actually is not required in the public interest. In fact, the 
public interest will be better served by the proper and orderly disposi- 
tion of the applications before the Commission free of doubt and con- 
tingency. 

. WHEREFORE, THE PREMISES CONSIDERED, it is respectfully 
requested that the effective date of the Commission's decision of 

March 8, 1957, in the above-entitled matter, be stayed pending reargu- 
ment and a decision by the Commission upon WIBC's Petition For Re- 
consideration; that WIBC be granted reargument in these proceedings, 
and such further relief as the Commission deems just and warranted 
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in the premises. 


Respectfully submitted, 
WIBC, Inc. 
Thomas W. Wilson By /s/ Thomas W. Wilson 
Earl R. Stanley 
Dow, Lohnes and Albertson By /s/ siege) ra 
Munsey Building y 


Washington 4, D. C. 
April 4, 1957 


[Certificate of Service] 
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[Received Apr. 8, 1957, F.C.C.] 
PETITION FOR RECONSIDERATION 

WIEC, Inc., by its attorneys, and pursuant to Section 405 of the 
Communications Act of 1934, as amended (47 U.S.C.A. § 405), and 
Section 1.390(b) of the Rules and Regulations of the Federal Communica- 
tions Commission (47 CFR 1.390(b)), respectfully requests the Commis- 
sion to reconsider its Decision released in the above-entitled proceeding ¢ 
on March 8, 1957 (FCC 57-204; No. 41493), granting the application of 
Crosley Broadcasting Corporation for a construction permit for a new é 
television station to be operated on Channel 13 in Indianapolis, Indiana, 
and denying the applications of WIBC, Inc. , Indianapolis Broadcasting, 
Inc. , and Mid-West T. V. Corporation, / and upon such reconsideration | 
set aside and stay its Decision and order reargument in these proceed- P 


ings. 





1/ The applicants will herein sometimes be referred to as follows: 
Indianapolis Broadcasting, Inc. , as "WIRE"; WIBC, Inc., as 
“WIBC"; Mid-West T. V. Corporation, as "Mid-West"; anc Crosley 
Broadcasting Corporation, as "Crosley". 


[5121] - 
ASSIGNMENT OF ERRORS 
1. The Commission is required by Section 309(b) of the Com- 
munications Act (47 U.S.C.A. § 309(b)), as well as by Sections 7 and 8 


* 
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of the Administrative Procedure Act (5 U.S.C.A. 881006, 1007), imple- 
menting rules and regulations and multiple judicial interpretations of the 
requirements of administrative due process, to accord applicants in a 
comparative proceeding a full and fair hearing and to decide the case 
upon the record. Further, the Commission is required to arrive as its 
decision by adherence to certain basic and cardinal essentials of due 
process of law, a most distinct elucidation of which appears in Johnston 
Broadcasting Co. v. Federal Communications Commission, 175 F.2d 
351, 357 (1949). See also Saginaw Broadcasting Co. v. Federal Com- 
munications Commission, 96 F.2d 554, 559 (1938), cert. den. , 305 U.S. 
613 (1938); Tri-State Broadcasting Co. v. Federal Communications Com- 
mission, 96 F.2d 564, 567 (1938); Heitmeyer v. Federal Communications 
Commission, 95 F.2d 91, 96 (1937). 

2. It is the thesis of this petition, particularized as to the matters 
detailed hereinafter, that the Commission erred in its evaluation of the 
applicants in the criterion of past broadcast performance; that the Com- 
mission was arbitrary and capricious in attaching weight to isolated 
incidents gleaned from a long and distinguished record of broadcasting in 
Indianapolis, Indiana, achieved by WIBC, while at the same time, failing 
to attach equal weight or significance to the identical type of evidence 
against other applicants in this proceeding; that the Commission erred in 
attaching great significance to the factor 


' [5122] 

of broadcast experience, achieved by Crosley by reason of its concen- 
trated ownership of multiple television stations in the Midwest region of 
the United States; that the Commission's Decision is erroneous in law 
for its failure to consider the public interest aspects of the extreme con- 
centration of control of the sources of programming represented by 
Crosley; that the Decision is erroneous in that the Commission failed and 
refused to consider all relevant factors in its evaluation of the criterion 
of the diversification of ownership of the media of mass communications, 
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especially as to Crosley, and that, therefore, said evaluation was 





erroneous in fact and in law; that the Commission erred in comparing 

on an equal basis the broadcast record of Crosley achieved in another 
state and another city with the record of WIBC achieved in Indianapolis, 
Indiana, the community to be served by Channel 13; that the Commission 
erred in not considering the adverse public interest aspects of the opera- 
tion of the Crosley network in the circumstances of this proceeding; and, 
finally, that the Commission erred in its evaluation of such factors as 
local ownership, integration of ownership and management, participation 
in the civic affairs of the community served, diversity of business in- 
terests and other time-honored criteria. In addition, WIBC urges in this 
petition that it is entitled to reargument in this proceeding because of the 
participation in the Decision of a Commissioner, without consent of the 
parties, whose vote was determinative in this case. 


3. In this case, the Commission has proceeded to award asuc- ¢ 
cessful applicant significant preferences based upon "long years of ¢ 
experience in the broadcast industry, and the experience of the particular f 

: ¢ 
[5123] | 


individuals that will be brought to the operation proposed." To reach ¢ 
this unprecedented pronouncement, the Commission made an apparent 
effort to minimize the effect and, to a large degree, disregarded the é 
significance of such factors as local residence and ownership, integra- f 
tion of ownership and management, participation in civic affairs, and, 
in addition, deliberately and arbitrarily impugned a superior broadcast 
record of one of the applicants, achieved in the community involved. 
Accurate analysis of the Commission's Decision inexorably leads to the 
conclusion that a grant to Crosley with complete absence (1) of local 
ownership, (2) of integration of "ownership" into management, (3) of 
participation in the civic and other affairs of Indianapolis, (4); ‘of 
familiarity with the community to be served, (5) of a broadcast record 
in that community, and, in addition, having a mediocre record in another 
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city in another state and representing the most significant aggregate of 
radio and television facilities in the southwestern Ohio - central Indiana 
portion of the country, was completely arbitrary, was not arrived at by 
a fair impartial judgment upon the record, or by a fair consideration of 
the applicants in light of well-established criteria enunciated heretofore 
as those for determining the public interest in comparative proceedings 
before this Commission. The Commission's decision to disregard and 
minimize the importance of all of these time-honoreac criteria, its 
failure to make certain findings required by the contentions of the parties 
and, in fact, by the very Rules, Regulations and policies of the Commis- 
sion, could only have been made by a particularly torturing evaluation 

of evidence followed by conclusions not rationally flowing 


[5124] 
from the facts, all to accomplish a final illogical and most unprecedented 
result. 

4. WIBC vigorously excepts to the Commission's Decision in 
several respects, but primarily upon the basis that the Commission's 
evaluation in the area of past program performance was contrary to the 
evidence, illogical and arbitrary, and that the Commission failed to con- 
sider all of the pertinent and relevant aspects of the tremendous concen- 
tration of control of the ownership of the television medium in the Mid- 
west area of this country represented by Crosley. Degradation of the 

‘ excellent overall past broadcast record of WIBC, achieved in Indianapolis, 
| Indiana, the community which Channel 13 is designed to serve, was the 
sine qua non to the ultimate conclusion that Crosley's past broadcast 
record, made in another city in another state, was superior. Sucha 
conclusion subject to basic errors, does not rationally follow nor is it 
supported by the findings and, in fact, is contrary to those findings and 
to the great preponderance of evidence in this record. Consequently, 
in our view, the Commission's capricious and labored‘tonclusion depre- 
ciating WIBC's excellent broadcast record was the absolute sine qua non 
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to awarding Crosley its only other preference in this Decision, The 
Commission's strained, unusual, and unprecedented de-emphasis of the 
importance of considering Crosley's Midwest television broadcasting 
empire, its erroneous evaluation and conclusion with respect to this 
applicant's past broadcast record, its unusual and arbitrary emphasis on 
Crosley's television and standard broadcast experience, achieved, of 
course, by reason of Crosley's dominance in the field, and its consequen- 
tial reluctance to award more than "modest" preferences to the factors of 
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local ownership, participation in civic affairs in Indianapolis, sitegtes 
tion of ownership and management, and broadcast records in the com- 
munity to be served, constitute major errors in the Commission's Deci- 
sion which require careful review and reconsideration here. Sunbeam 
Television Corporation v. Federal Communications Commission, __App. 
D.C. _, F.2d. (March 14, 1957). | 

5. It is also the position of WIBC, Inc. that in accordance with 
Section 409 of the Communications Act of 1934, as amended, and as that 
section has been interpreted repeatedly by the Commission, WIBC is 
entitled, as a matter of law, to reargument in these proceedings before ¢ 
the full Commission, prior to the Decision in this case. A separate | 
"Request for Reargument and for Stay" was filed with the Commission 
on April 4, 1957. | 

ARGUMENT | 
I. 


The Commission Grievously Erred in Its 
Evaluation of the Applicants in the Criterion 
on Past Broadcast Performance 


6. A principal theme of the prosecution of WIBC's case, as évi- 
denced by review of these proceedings ,2/ relates to the decisional 
significance of its substantially superior. broadcast performance, 
achieved in Indianapolis, Indiana, the community to which Channel 13 
was assigned to serve.2/ WIBC has vigorously urged to the Commission 
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that past broadcast 


2/ See, for example, "Exceptions of WIBC, Inc. to Initial Decision and 

~ Request for Oral Argument", pp. 19-28, 48-50, filed August 10, 
1955, and ''Proposed Findings of Fact and Conclusions of WIBC, Inc. 
(Step II)", pp. 111-115, filed April 15, 1955. 


3/ See Sixth Report and Order of the Commission (17 Fed. Reg. 3912 
™  (1952)). 
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programs are of the utmost significance in weighing television appli- 
eantscf It has been the vigorous proponent of an evaluation and com- 
parison of all of the applicants on the basis of their overall past records 
of broadcasting performance. Consequently, the Commission's evalua- 
tion of the applicants in the criterion of past broadcast performances is 
absolutely incomprehensible and startling to WIBC and, it is submitted, 
the ultimate conclusion came as an entirely unexpected and happy sur- 
prise to the suggessful applicant. Words fail to describe the vigor of 
WIBC's exceptions to the Commission's conclusion in this area. WIBC 
apparently erred in expecting a comprehensive, impartial, and equitable 
overall assessment of the performances of the applicants in this area of 
comparison. 
WIBC's Promise vs. Performance 

7. The Commission's downgrading of WIBC in the criterion of 
broadcast performance arises entirely from two matters which the Com- 
mission concluded weakened the showing of WIBC's past performance. 
In a 1948 renewal of license application, WIBC proposed that it would 
decrease its recorded programming to 28.3 percent, would increase its 
live programming to 41 percent, and would decrease its commercial 
spot announcements to 403. Three years later, in 1952, the station's 
records indicated that it has increased its recorded programming to 
59.1 percent, had decreased 


-_ 


47 See Petersburg Television Corp. , 10 Pike & Fischer R.R. 567, 


584-1 (1954); Radio Station KFH Co., 11 Pike & Fischer R.R. 1, 
102 (1955); The Tribune Company, 9 Pike & Fischer R.R. 770m, 
———— 


770-0 (1954). on 
| ae 
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its live programming to 14.8 percent and increased its spot announce- 
ments to 741. The Commission also noted that it had found "some lack 
of management ee over commercial practices" of wIBC (See 
p. 83 of the Decision). 

8. First, WIBC assumed as law the oft-stated pronouncement of 
the Commission that it recognizes that proposals "must necessarily be. 
considered as reasonable estimates rather than positive commitments 
to be adhered to with literal exactitude" and that the primary concern 
of the Commission "is . . . how the licensee has fulfilled its respon- 
sibilities as the steward of the public trust.'"' Columbia Amusement 
Company, 12 Pike & Fischer R.R. 509, 566 (1956); Appalachian Broad- 
casting Corp. , 11 Pike & Fischer R.R. 1327, 1393 (1956); McClatchy 
Broadcasting Company, 9 Pike & Fischer R.R. 1190, 1220g (1954). 
That test has been fully satisfied by WIBC, particularly if the Commis- 
sion would fairly consider that applicant on the basis of its stewardship 
- of Radio Station WIBC. , 


5/ The Commission has not heretofore engaged in offering shasta 
on the subject of proper or improper "management" of broadcast 
facilities. In fact, to the best of WIBC's knowledge, the Commis- 
sion has made it a policy to refrain from interjecting itself into the 
internal management of a station. Furthermore, if "lack of 
management" has any relevance at all in this case, it would seem _ 
that it should be in cofinection with consideration of the integration 
of ownership and management factor, not in connection with the 
past demonstrated programming of the station. Moreover, the 
“lack of management supervision" of a station would appear to have 
remote relevance to the public interest for, admittedly, a station 
could very well operate on the basis of poor management principles 
and yet provide the finest programming and service to the community 
where located. WIBC does not hold itself out as an expert on proper 
management practices; it does hold itself out as operating a station 
in the public interest in Indianapolis, Indiana, a station which has a 
record vastly superior to that achieved by WIRE, the ao other local 
Indianapolis broadcaster in this proceeding. 
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9. The Commission's complaint, however, is that WIBC made no 
explanation for its failure to comply with literal exactitude to the per- 
centages promised in an earlier renewal application. No amount of 
repetition here can add to the truth of this non sequitur. Considering 
the illogical but paramount importance which the Commission attached 
to this limited aspect of WIBC's record, it is believed that some refer- 
ence to the testimony of the President and General Manager of that appli- 
cant, Mr. Richard M. Fairbanks, which is undisputed on the record, 
will clarify this error in the Commission's conclusions. In connection 
with inquiries concerning the past broadcast performance of WIBC, Mr. 
Fairbanks stated that certain programs had been carried by Station WIBC 
at a time before television became a factor in Indianapolis but that when 
this factor emerged, WIBC felt that the type of program under discussion 
(a life show) more properly belonged in television and that, therefore, it 
was discontinued from the standard broadcast schedule of WIBC. It was 
also pointed out that there was a difference in programming a radio 
station and a television station, and that many of the programs which 
appeared originally on radio and which enjoyed a great deal of popularity, 
were no longer broadcast because of the Indianapolis television situation 
(Tr. 1415). With respect to another life program, it was pointed out that 
that program was broadcast "before television became a factor in the 

- Indianapolis market. We do no longer." (Tr. 1415) At another place in 

\ the record in this proceeding, Mr. Fairbanks explained that one of the _ 
other television broadcast stations in Indianapolis carried a program 
which was possibly a reason why it was not carried on the standard broad- 
cast facilities of WIBC (Tr. 1417-18). This testimony is not contradicted 


[5129] 
in this record.. Therefore, the Commission's conclusion that there was 
no record evidence indicating an explanation of these deviations is 
clearly erroneous. 





& 
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10. Furthermore, the Commission's own regulatory experience 
with all radio broadcasting during the past several years compels the 
recognition that, due at least partly to the emergence of television as the 
dominant broadcast medium in many markets, substantial changes in the 
economic support for radio stations with emphasis on the sale of spot 
announcements rather than the sale of programs, changes in emphasis on 
certain areas of programming, changes in the attitude of the networks and 
national advertisers, and some necessary retrenchment in terms of the 
number of employees and the nature of program services have been the 
rule rather than the exception in the industry. | 

11. Consequently, in view of its overall outstanding broadcast 
record in Indianapolis, which the Commission was forced, albeit reluc- 
tantly, to conclude demonstrated great attention to the needs of the com- 
munity in the categories of religion, agriculture, education, discussion, 
news and talks programs, it is urged that the Commission's crucifixion 
of WIBC on the basis of wholly inconsequential deviations from the 
specific percentages of proposals in a 1948 renewal application is com- 
pletely unwarranted and arbitrary. In view of the paramount importance 
and the decisional weight given this factor against WIBC, it is respect- 
fully ‘submitted that this area is particularly deserving of careful review 
and reconsideration by the Commission and that WIBC is, at the very 
minimum, entitled to specific reasons why, under each of the | 
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circumstances described, the performance of WIBC is to be condemned 
or even characterized as "spotty". 

12. Particularly incomprehensible is the Commission' 8 etwas to 
make the necessary findings and to consider the fact that nearly every 
one of the specific programs proposed in the WIBC renewal of license 
application in 1948 was, in fact, carried by the station for periods of 
time ranging between one fe and two years. — 6 The Commission's failure 
to find these facts in favor of WIBC in the limited area of promise vs. 
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performance, while selecting only the adverse facts, is erroneous and 
contrary to law. For the Commission cannot make only adverse findings 
and ignore other facts favorable to the applicant when such facts are in 
the record before it. Johnston Broadcasting Co. v. Federal Communica- 
tions Commission, 85 U.S. App. D.C. 40, 175 F.2d 351 (1949). 

13. WIBC has never, and does not now substantially quarrel with 
the record of promises vs. performance of the other broadcast applicants 
in this proceeding. For example, WIRE has promised nothing and has 
been eminently successful in the fulfillment thereof. As shown by WIBC's 
"Reply to Exceptions to Initial Decision," filed August 31, 1955 in these 
proceedings, no one could scarcely claim that WIRE did not end up in 
actual operation with the "percentages" which were "promised" in its 
preceding renewal application. For WIRE, in its application for 








6/ For details, see "Reply to Exceptions to Initial Decision", pp. 30- 

~ 32, filed August 31, 1955 by WIBC. In addition, it is also perti- 
nent to observe that, in general, these programs were revised, 
altered, modified, or discontinued subsequent to the time that 
Station WF BM-TV began operation in Indianapolis on May 30, 1949. 
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renewal of license in 1953, promised nothing and made no promises as to 
improvement, despite a mediocre record as to past performance. </ The 
Commission's policy appears clear and can appropriately be summarized 
as he who sets a high goal and partially fulfills his high ambitions is to 
be criticized; he who promises nothing, as did WIRE, and who accom- 
plishes the complete fulfillment of that objective is not to be criticized. 

14. The conclusion that the record in this case demonstrates 
“laxness on the part of the WIBC management in the supervision of the 
station's programming" does not flow rationally from the facts, is com- 
pletely arbitrary and erroneous, and is not supported by substantial 
evidence. The Commission's conclusion was based on the fact that the 
President, controlling stockholder and General Manager of Station WIBC 


© 
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has issued several instructions to station personnel concerning the 
length and type of commercial advertising and that on hearing of three 
isolated commercials violating his direction and the station's policy, he 
issued another directive limiting the length of commercial continuity. 
The Commission's conclusion that such action demonstrates laxness in 
management does not rationally flow from the facts before it, is arbitrary, 
capricious and erroneous, and is contrary to precedent. | 

15. First, as was fully explained on this record, in the months 
preceding the hearing in this case Mr. Fairbanks devoted his time almost 
exclusively to the television matter and "of necessity, some ! 


7/ See Footnote 9, p. 32, "Reply to Exceptions to Initial Decision”, 
~ filed August 31, 1955 by WIBC. 
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of my duties have been delegated to others." (Tr. 1443-44) The precise 
commercial continuity on which the Commission relies for its ‘conclusion 
occurred on one day, that being a Sunday, and at a time Mr. Fairbanks 
was absent from Indianapolis, Indiana (Tr. 1592). His testimony regard- 
ing this matter was corroborated by the testimony of Mr. Myers (Tr. 176%- 
62). The very fact that Mr. Fairbanks promptly issued a proper directiv : 
is not indicative of any laxness on the part of management and it is com- f 
pletely arbitrary for the Commission to so conclude in light of the evi- ( 
dence in this record. | 

16. The Commission's conclusion on this wholly inconsequential’ 
flyspeck on the record of WIBC is directly contrary to its action and | 
Decision in a much more aggravated situation before it in Tampa Times 
Company, 10 Pike & Fischer R.R. 77 (1955). In that case, the Commis- 
sion had before it the record of performance of Mr. Walter Tison, Vice- 
President and General een of applicant Tampa Television Company. 
The evidence showed that™ the record of Mr. Tison's “station demonstrated 
(1) a lack of regularly scheduled discussion and educational programs, ; 








ee 


‘l 





[5132] 

218 
(2) too frequent spot announcements, and (3) a failure to carry out 
commitments made in a 1951 renewal of license application. The Com- 
mission concluded (10 Pike & Fischer R.R. 77, 140c): 


"In any event, that Tison was disturbed by facts 
adduced at the hearing as to WALT's operation and 
planned to make changes in that operation, would appear 
to his credit, not discredit." 


17. The deviation here in the Commission's rationale is so far- 
reaching as to amount to a change in Commission policy. There is 
absolutely nothing here to justify such departures and the Commission's 


[ 5133] 
Decision is patently arbitrary and capricious. While there is no "stare 
decisis" in Commission cases, "Consistency in administrative rulings is 
essential, for to adopt different standards for similar situations is to act 
arbitrarily. " National Labor Relations Board v. Mall Tool Co., 
119 F.2d 700, 702 (7th Cir. , 1941). 

18. Secondly, as the record shows, the commercial continuity on 
which the Commission based its wholly irrational conclusions as to "lax- 
ness" in management is not typical of the continuity broadcast by Station 
WIEC (Tr. 1592).: The broadcast time from which this continuity was ‘ 
lifted totaled 171 minutes or approximately 4/10,000 of the total air time 
of the station during a year. Moreover, examination of the particular 
evidence in question demonstrates that all of the announcements were of 
the "tad lib" variety (Tr. 126). How this demonstrated effort of the prin-, 
cipal officer and director of the station to correct such unusual conditions 
can be concluded to demonstrate "laxness in management" is incompre- 
hensible. 

19. Mr. Fairbanks, the President, controlling stockholder and 
General Manager of WIBC, could not possibly review all the commercial 
continuity broadcast over'that station, nor cap.he possibly act as a 
conduit for all complaints, if any, received by that station regarding such 
advertising. The management of a 50 kilowatt operation must, of neces- 
sity, rely upon the good judgment of its employees. If an announcer has 
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made an error in judgment and violated station policy and directives, 
should that penalize the licensee or condemn the quality of management ? 
To phrase the question is to answer it. We do not believe any positive 
conclusion can appropriately be drawn from "isolated" incidents resulting 
[5134] | 

from the permissible practice of relying on station employees, Cf. 
Tampa Times Co., supra, at Page 134. The Commission's conclusion 
in this instance is not only unwarranted but it flies in the face of long- 
established policy of the Commission not to concern itself with internal 
management of broadcast facilities or to offer its opinion and conclusions 
as to whether broadcast facilities are being managed in accordance with 
good management principles. Instead, the Commission, by the Act it 
administers, should be primarily concerned with the overall programming 
record of an applicant apd how that programming, which is what the public 
hears or sees, has served the public interest, convenience and necessity. 

20. Finally, the conclusion of the Commission that the record in 
this proceeding demonstrates "laxness of management" by WIBC over 
commercial continuity is not based upon substantial evidence. | Findings 
and conclusions in adjudicatory proceedings of the type here involved 
must be based upon substantial evidence. As stated by the Court in F 
National Labor Relations Board v. International Brotherhood of Team- f 
sters, Chauffeurs, Warehousemen and Helpers of America, etc. , Local : 
Union No. 41, AFL, 196 F.2d1, 4 (8th Cir. , 1952): | ; 


"Substantial evidence is more than a mere scintilla. 
It means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion. Consolidated 
Edison Company v. Labor Board, 305 U.S. 197, 229, 59 Ss. ct, 
206,217, oo L.Ed. [26. Quoted in Ui! Camera Corp. 
v. Labor Board, 340 U.S. 474, 477, * 
L.Ed. 456. It must do more than its a suspicion of ‘the 
existence of a fact to be established. Labor Boardv. _ 
Columbia Enameling and Stamping-Company, 306U.S. 292, 


> . ° > e e 


21. A court would not be bound by findings or conclusions not 
supported by substantial evidence, Appalachian Electric Power Co. v. 


o | 
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National Labor Relations Board, 93 F.2d 985, 989 (4th Cir. , 1938), and 
neither should this Commission. Isolated incidents do not constitute 
substantial evidence and it is crystal clear that the Commission's 
strained conclusion here does not logically flow from the basic facts 
found and cannot be allowed to stand in view of the complete lack of 
probative evidence to the effect that WIBC has acted in a manner contrary 
to the public interest or contrary to the normal standards of good busi- 
ness judgment. Cf. Universal Camera Corp. v. National Labor Relations 
Board, 340 U.S. 474, 71 S.Ct. 456 (1951). 

I. 


The Commission Was Arbitrary in Failing to 
Award WIBC a Preference Over WIRE Based 
on Past Broadcast Records 


22. At the outset of this matter, it is pointed out that WIBC agrees 
in essence with the Commission's statement at Page 76 of its Decision 
that: 

"5. In evaluating the past broadcast record of an 
applicant, we consider two aspects: (1) whether the record 

of representation (in its renewal or other application sub- 

mission) as against performance demonstrates that the 

applicant can be relied upon to carry out its present pro- 
posals; and (2) whether the applicant's operation on an 

overall basis has been a worthwhile one which has met and 

remained sensitive to the area's needs and requirements. 

Sacramento Broadcasters, Inc., 10 RR 615. In the Com- 


mission's judgment it is the second aspect of evaluation of 
a past broadcast record which provides the better basis 


for determining the quality of the past operation. WPTF 
Radio Company, 12 RR 609." 


However, after making this declaration, the Commission proceeds to 

depreciate the actual past performance of WIBC "in view of the wide 

departure in the performance as against representation" and because of 
[5136] - eit 

the "lack of management supervision over commercial practices" and to 

conclude that on an overall basis "both WIRE and WIBC have satisfactory 
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broadcast records and that neither is entitled to preference over the 
other in this connection." (Page 83, par. 14 of Commission's Decision) 
In this same paragraph, however, the Commission had also concluded 
that as compared to WIRE, WIBC had demonstrated "greater attention to 
the needs of the community in the categories of religion, agriculture, 
educational, discussion, news and talks programming." (Emphasis 
Supplied) (Page 83, par. 14 of Commission's Decision) As to educa- 
tional programming, WIBC's showing "enhances its position for it 
demonstrates that with the exception of the summer months . I. . two 
30 minute locally originated educational programs were carried weekly 
and that several other locally originated educational programs’ were 
carried on a one-time basis."" (Emphasis Supplied) (Page 83 ; par. 14 
of Commission's Decision) Thus, WIBC's program performance was 
found to be superior over the program performance of WIRE in every 
single category of programming with the exception of entertainment, as 
to which no comparative conclusions were drawn. This is the record of 
WIBC's stewardship of Station WIBC in Indianapolis. To depreciate this 
record on the basis of erroneous and arbitrary conclusions relating to 
promise in a 1948 renewal of license application vs. actual performance 
in 1951 and on the basis of a wholly unfounded and unsupportable con- 
clusion that WIBC demonstrated some "laxness in management" over 
commercial practices was most arbitrary. Moreover, the conclusions 
of the Commission in connection with these latter matters have been 
demonstrated to be erroneous and not rationally flowing from, the facts. 
Irrespective of the existence of three isolated | 

[5137] | 
incidents dredged from a long and distinguished past record of WIBC, 
there is no gainsaying the fact that its past broadcast record is, in 
fact, superior to that of WIRE and demonstrates WIBC's operation on an 
overall basis has been a worthwhile one which has met and remained 
sensitive to the needs and requirements of the Indianapolis community. 
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WIBC is entitled as a matter of law to have this "second" aspect of its 
past program record compared with WIRE's and Crosley's and to have 
the Commission's Decision clearly reflect its determination on this 
important aspect of past performance. In this case, the Commission has 
refused to accord the actual past program record of WIBC the weight it 
deserves and has, in effect, refused arbitrarily to award WIBC a 
preference on the basis thereof, even though WIBC's record demonstrates 
conclusively its superior performance. This is arbitrary and erroneous 
and denies WIBC the full and fair hearing to which it is entitled. 

It. 


The Commission Grievously Erred in Considering 
and Evaluating the Past Program Records of 
WIBC vs. Crosley 


23. After erroneously and arbitrarily depreciating WIBC's excellent 
past record of public service through its program record, the Commission 
compounds its error by equating item by item and category by category 
and comparing the past program performance of WIBC made in Indianap- 
olis with the program record of Crosley's WLW located in Cincinnati but 
operating on a regional basis from that community. The equation for 
comparative purposes of these two program records as if they were both 
made in the same community is subject to basic error. In the 


[5138] 
first place, the Commission would necessarily have to conclude, as 
basis for valid equation of two broadcast records made in two different 
communities, that the interests and needs of those two communities are 
substantially the same. Obviously, unless the two communities are sub- 
stantially the same in terms of civic, educational, religious, agricultural, 
and other interests and needs, then stations serving those communities 
will program in different manners, if they are to serve the different 
needs of the respective community which’each serves. The record of 
WIBC was achieved in the metropolitan Indianapolis, Indiana area, and 
there is nothing in this record to indicate that the needs, interests, and 
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demands of the residents of that area are in any way, shape or form 
similar to the interests, needs and demands of the community of Cin- 
cinnati, Ohio, or the broad regional area which is served by Station 
WLW. The performance of WIBC in Indianapolis was vastly superior to 
the performance of WIRE, the other Indianapolis broadcasting applicant 
in this proceeding. The record of WLW, on the other hand, was achieved 
in Cincinnati, Ohio. The Commission made no finding, nor could this 
record support any such finding, that Cincinnati, Ohio, and Indianapolis, 
Indiana, are alike in any respect, either as to population, educational 
institutions and interests, cultural interests, religious interests, or 
any other type of interest which is normally served through the medium 
of a broadcast facility. As a matter of fact, Station WLW operates asa 
Class I-A clear channel station, and, obviously, the needs of the 
listeners in the wide area purportedly served by that station are not the 
same as the needs and interests of the Indianapolis listeners served by 
WIBC. In the absence of a showing that the communities and areas served 
| 

[5139] 
by WLW and WIEC are similar in composition and interests, i is sub- 
mitted that the Commission could not validly equate for comparative 
purposes the broadcast records of two stations serving different com- 
munities. It was clearly arbitrary to do so in this Decision. | 

24. However, assuming arguendo that the Commission was not 
arbitrary and unreasonable in concluding that a station serving a wide 
regional area around Cincinnati, Ohio, and a station serving the metro- 
politan Indianapolis area should, in their respective performances, 
achieve similar percentages of time devoted to important categories of 
programming, it is clear that this record demonstrates that the record 
of WIBC was superior to that achieved by WLW in nearly all aspects. 

25. The record ~ this case makes it.clear that WIBC has dis- 
played much more enterprise and creative ability than either Crosley or 
WIRE in its past performance in the important category of news program- 
ming. It is the policy of Station WIBC to rewrite its news, and in 
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WIBC is entitled as a matter of law to have this "second" aspect of its 
past program record compared with WIRE's and Crosley's and to have 
the Commission's Decision clearly reflect its determination on this 
important aspect of past performance. In this case, the Commission has 
refused to accord the actual past program record of WIBC the weight it 
deserves and has, in effect, refused arbitrarily to award WIBC a 
preference on the basis thereof, even though WIBC's record demonstrates 
conclusively its superior performance. This is arbitrary and erroneous 
and denies WIBC the full and fair hearing to which it is entitled. 

It. 


The Commission Grievously Erred in Considering 
and Evaluating the Past Program Records of 
_ WIBC vs. Crosley 


23. After erroneously and arbitrarily depreciating WIBC's excellent 
past record of public service through its program record, the Commission 
compounds its error by equating item by item and category by category 
and comparing the past program performance of WIBC made in Indianap- 
olis with the program record of Crosley's WLW located in Cincinnati but 
operating on a regional basis from that community. The equation for 
comparative purposes of these two program records as if they were both 
made in the same community is subject to basic error. In the 


[5138] 
first place, the Commission would necessarily have to conclude, as ¢ 
basis for valid equation of two broadcast records made in two different ‘ 
communities, that the interests and needs of those two communities are 
substantially the same. Obviously, unless the two communities are sub- 
stantially the same in terms of civic, educational, religious, agricultural, 
and other interests and needs, then stations serving those communities 
will program in different manners, if they are to serve the different 
needs of the respective community whichéach serves. The record of 
WIBC was achieved in the metropolitan Indianapolis, Indiana area, and 
there is nothing in this record to indicate that the needs, interests, and 
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demands of the residents of that area are in any way, shape or form 
similar to the interests, needs and demands of the community of Cin- 
cinnati, Ohio, or the broad regional area which is served by Station 
WLW. The performance of WIBC in Indianapolis was vastly superior to 
the performance of WIRE, the other Indianapolis broadcasting applicant 
in this proceeding. The record of WLW, on the other hand, was achieved 
in Cincinnati, Ohio. The Commission made no finding, nor could this 
record support any such finding, that Cincinnati, Ohio, and Indianapolis, 
Indiana, are alike in any respect, either as to population, educational 
institutions and interests, cultural interests, religious interests, or 

any other type of interest which is normally served through the medium 
of a broadcast facility. As a matter of fact, Station WLW operates asa 
Class I-A clear channel station, and, obviously, the needs of the 
listeners in the wide area purportedly served by that station are not the 
same as the needs and interests of the Indianapolis listeners served by 
WIBC. In the absence of a showing that the communities and areas served 


[5139] 
by WLW and WIEC are similar in composition and interests, it is sub- 
mitted that the Commission could not validly equate for comparative 
purposes the broadcast records of two stations serving different com- 
munities. It was clearly arbitrary to do so in this Decision. ! f 

24. However, assuming arguendo that the Commission was not f 
arbitrary and unreasonable in concluding that a station serving a wide — | 
regional area around Cincinnati, Ohio, and a station serving the metro- 
politan Indianapolis area should, in their respective performances, 
achieve similar percentages of time devoted to important categories of 
programming, it is clear that this record demonstrates that the record 
of WIBC was superior to that achieved by WLW in nearly all aspects. 

25. The record pole this case makes EGeer that WIBC, has dis- 
played much more entérprise 2 and creative ability than “oither Crosley or 
WIRE in its past performance in the important category of news program- 
ming. It is the policy of Station WIBC to rewrite its news, and in 
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practice, except on very infrequent occasions, all news broadcasts 
carried by the station have been thus handled. A major part of the 15 
to 18 daily newscasts by the station consists of local news. WIBC has 
long maintained a News Editor, a Night News Editor, and a full-time 
news reporter, who is on call at all times. This news staff has been 
organized and trained to collect news stories and to do rewriting and 
editing, in order to present news clearly, objectively and accurately. 
On the other hand, the record of Crosley shows scant attention to live 
newscasts. For example, at Station WLWT, Cincinnati, Ohio, approxi- 
mately 30 percent of its newscasts has been live. None of the newscasts 
at Station WLWD, Dayton, Ohio, and only 6.4 percent of the newscasts at 


[5140] 
Station WLWC, Columbus, Ohio, are live originations. °/ An examina- 
tion of the Commission's findings of fact on Page 44 of its Decision dis- 
closes that during the 1952 composite week, WIBC devoted a greater 
percentage of its broadcast time to religious programming, to educational 
programming, to news programming, to discussion programming, and to 
talk programming than did WLW for the same period of time. In 1953, 
the very findings of fact of the Commission indicate that WIBC's record 
in agricultural programming, and in discussion programming, was 
superior, on numerical figures alone, to that presented by WLW. In 
addition, as shown by the Commission's findings of fact, WIBC's record 2 
in news broadcasting and in talk programming was superior to that ( 
achieved by WLW for that composite week. 


26. Even in the single category of comparison of live programming 
' as. between WIBC and WLW, it is submitted that the difference in the per- 
centage of time devoted to that important category of programming is not 
of decisional significance. For, as shown by the Commission's own 
findings of fact, in 1952 WIBC devoted 24.97 percent of its time to live 
programming and in 1953, devoted 22.8 percent of its time to that | 
category of programming. On the other hand, WLW' s record indicates 
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that in 1952, it devoted 34.11 percent of its programming time to live 
shows and in 1953, 31.7 percent. Even in the absence of consideration 
of the fact that these two records were compiled in separate, distinct and 


8/ For details and citations to the record, see "Proposed Fiotine 
Fact and Conclusions of WIBC, Inc. (Step Il)", filed ae Tie Tabs, 
p. 88. 
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different communities, it is submitted that nevertheless the record of 
WIBC in the live programming category is not significantly inferior to 
that compiled by WLW. The record in this case contains no evidence of 
any deficiencies in WIBC's programming. And the fact that WIBC's 
judgment as to the need for live programming in Indianapolis doesnot 
agree with the judgment of Crosley as to the need for similar program- 
ming in Cincinnati, Ohio, does not rationally mean that Crosley is en- 
titled to a preference. Cf. McClatchy Broadcasting ORIEN. 9 Pike & 
Fischer R.R. 1190, 1220e (1954). | 

27. In reaching its conclusion that the record of WLW was 
superior, the Commission failed to compare the operation of WIBC with . 
WLW in the category of agricultural programming. In this particular 
aspect of programming, the record of Station WIBC has been outstanding. _ 
Station WIBC has always maintained a Farm Director on its staff. The F 
WIBC Farm Director travels extensively throughout the service area 
attending farm and agricultural meetings and recording interviews for ; 
broadcast during the daily early-morning farm program of that station. 
Farm programs are regularly scheduled for one hour and 45 minutes’ 
daily. Each year WIBC, in cooperation with various civic and farm! 
leaders, schedules the WIBC State Mechanical Corn Picking Contest, 
an outstanding special event which is designed to promote farm safety. 

It has broadcast numereus_ Special agricultural progrants; > including 
such farm events as the Annual Corn Growers Association Meeting at 
Purdue University, the Annual Farm Bureau Convention, the Indiana 
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State Fair, and other events of special importance to the agricultural 
interests. Crosley's efforts in the field of agricultural programming by 
no means measure up to the 


[5142] 
past performance of Station WIBC, especially when consideration is 
given to all of the facts in this record bearing upon the performance of 
these stations in this important category. 2/ 

28. It is submitted that to conclude that WLW’s record, even 
assuming arguendo that the Commission can equate for comparative 
purposes the program service provided to Indianapolis by WIBC with the 
program service provided by WLW to Cincinnati and the regional area 
surrounding that community, was superior was arbitrary, capricious, 
not based on adequate findings of fact and is contrary to the preponderant 
evidence in this record. 

IV. 


The Commission Failed to Evaluate Properly 
The Diversification of Ownership Factor 
as Applied to Crosley 


29. Having scaled the mountain of placing the label of "superior" 
on the past performance record of Crosley, the Commission then pro- 
ceeded to diminish the importance of the diversification factor as 
applied against that applicant and, for the first time, announced that 
the diversification of ownership factor is to be treated on the basis of 

.the competitive picture only in the respective markets involved. This 


oY In its Decision, the Commission deliberately avoided making com- 
\ plete findings of fact as to WIBC's record in the agricultural, news 
and discussion categories. For complete findings on the past pro- 
gramming record of Station WIBC, see "Proposed Findings of 
Fact of WIBC, Inc. (Step I)", filed February 23, 1955, pp. 46-65, 
and "Exceptions of WIBC, Inc. to Initial Decision and Request for 
Oral Argument", filed August 10, 1955, -pp. 19-22, 24-28. - 
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[5143] : 
is complete contrary to precedent, is without judicial sanction, and is in 
utter disregard of the Commission Rules, Regulations and policies. The 
Commission here has failed to consider the public interest aspects of the 
diversification factor as being national in scope, as well as the impor- 
tance of providing to the public as many diverse and antagonistic sources 
of programming as possible. This treatment of the diversification factor 
as to Crosley was the sine qua non to a finding that Crosley on this factor 
is only "somewhat inferior to WIBC." A brief recapitulation of the facts 
is necessary to a proper comprehension of serious and obvious error 
committed by the Commission in this area of comparison. | 
30. As shown by the Commission's findings in this case, Crosley 
is the licensee of three VHF television stations and one standard broad- 
cast station located, respectively, in Dayton, Columbus and Cincinnati, 
Ohio. A grant of its application in this proceeding would thus provide 
Crosley with control of four VHF television stations in the southwestern 
Ohio - central Indiana area, which, together with the television property 
now owned by Crosley in Atlanta, Georgia, would give that applicant the 
maximum number of television properties allowed by the Commission's 
Rules and Regulations (See Section 3.636 of the Commission's Rules and 
Regulations). As shown by the findings, the total area which would be 
served by the four television stations owned by Crosley, exclusive of its 
Atlanta, Georgia station, would encompass 33,935 square miles within f 
} which there is a population of 5,077,442 persons. Of these areas and ri 
populations, 7,636 square miles and 1,984,444 persons would receive 


é 


television services from two Crosley f 


f 
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stations, and 1,098 square miles and 92,141 persons would receive 
service from three Crosley‘television patios Oa adie 41, par. 124 of 
Commission's Decision). In addition, the Grade B Contour of each of the 
existing Crosley television stations overlaps part of the Grade B contour 
of the other stations. | | 
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31. Program service between the four television properties 
located in the southwestern Ohio - central Indiana area would be dupli- 
cated several hours each week, via the facilities of the Crosley network. 
Crosley has a number of policies, practices and departments which 
would be applied to the Indianapolis television station. Crosley's group 
sales plan for the sale of broadcast time on a unit basis would be ex- 
tended to include the proposed Indianapolis station (Pages 35-37, 
pars. 114-115 of Commission's Decision). The activities of Crosley's 
Indianapolis station would be controlled and dominated from Crosley 
headquarters in Cincinnati in the same manner as in the past with respect 
to its Dayton, Columbus and Cincinnati, Ohio television stations. 

32. As the Commission has many times pointed out, the basic 
and fundamental philosophy, under the Communications Act of 1934, as 
amended, insofar as the diversification of ownership of the means of 
mass communication, is as follows (Report and Order on Amendment to 
Multiple Ownership Rules, 9 Pike & Fischer R.R. 1563, 1568 (1953)): 


"Simply stated, the fundamental purpose is . . . to 
promote diversification of ownership in order to maximize 
diversification of program and service viewpoints -- as 
well as to prevent any undue concentration of economic 
power contrary to the public interest." (Emphasis Supplied) 


In this same report, the Commission further declared (9 Pike & Fischer 
R.R. at p. 1568): 


[5145] 
"It is our view that the operation of broadcast stations 


by a large group of diversified licensees will better serve 


the public interest than the operation by a small and limited 
group of licensees." (Emphasis Supplied) 


33. This philosophy has been judicially sanctioned in many cases, 
the leading one being the Scripps-Howard case (Scripps-Howard Radio, 
Inc. v. Federal Communications Commission, 89 U.S. App. D.C. 13, 
189 F.2d 677 (1951), cert. den. , 342 U.S. 830, 72 S.Ct. 55). In that 
case, the Court's opinion made it abundantly plain that the public interest 
in attaining diversification of control of the media of mass communication 
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was to encourage the dissemination of news and opinion from diverse 


and antagonistic sources, not merely to prevent monopoly or legally 
prescribed anti-competitive practices. For ''the widest possible dis- 
semination of information from diverse and antagonistic sources is 
essential to the public welfare . . ."" Associated Press, et al. v. 
United States, 326 U.S. 1, 20, 65 S.Ct. 1416, 1424-1425 (1945). 

34. As the Commission itself pointed out to the Supremie Court of 


the United States in United States of America and Federal Comm unications 
Commission v. Storer Broadcasting Company, in its Brief filed in Decem- 


ber, 1955 (Case No. 94), pp. 13, 31, 32, 34: | 


"Moreover, since the formation of public opinion is 
important on the national, as well as the local, level, | 
effective diversification cannot be achieved merely by | 
assuring that there will be some competition in each region. 
To permit the growth of large chains, however the component 
stations might happen to be distributed , would be to sal a a 
creeping trend to uniformity. 


** kK * 


"There are only a limited number of proadoasting 
channels available for licensing, and station owners may 
wield enormous influence in the guidance and formation 
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of public opinion. Certainly it is not unreasonable | 
for the Commission to conclude that the public interest | 
requires that broadcasting stations be allocated so as | 
to insure that a wide diversity of viewpoints will be 
heard. 
** * * * 

"Since public opinion on major issues is formed | 
and exists on a nationwide basis, effective diversifica-| 
tion of viewpoints cannot be achieved . . . merely in” 
relation to local service areas. If, tor example, one 
person were to acquire broadcasting facilities ina | 
large number of cities, there would be grave cause to | 
fear a tendency to uniformity in the presentation of view- 
points on the national level, even though in each parti- 
cular city involved there would still be other communi- 
cation facilities. In any realistic sense, the fullest 
public presentation of all shades of opinion can be ade- 
quately protected only if the problem is dealt with on a | 
national scale. = = = 


national scale. 
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"The owner of numerous stations is in a position 
to utilize the enhanced bargaining power conferred by 
multiple ownership to gain substantial economic advantage 
over weaker competitors with respect to network affilia- 
tions, advertising, programming, service, etc. -- an 
advantage which flows not from rendering a better service 
to the public but from the concentration of economic power." 
(Emphasis Supplied) 


35. In its administration of the Communications Act, the Commis- 
sion has consistently adhered to the foregoing principles with respect to 
diversification of ownership of the means of mass communication. WIBC 
submits that the Commission's Decision here flies in the face of all of its 
prior Decisions and statements and is in complete contradiction of its 
many representations that the diversification factor is based upon the pub- 
lic interest in having available to it the widest possible dissemination of 
programming from antagonistic sources. The Commission failed to 
consider this aspect of the 


[5147] 
diversification factor and, for this reason, in its Decision it could not 
and did not properly evaluate the weight to be given this factor as 
against Crosley. 10/ 
Vv. 


The Commission's Conclusion That Overlap 
and Duplication of Programming by Crosley Do Not 
Adversely Affect the Public Interest Was Arbitrary 


36. As noted above, in this case for the first time in any tele- 
vision proceeding, the Commission, in considering the diversification 
of ownership of the media of mass communication factor, has contented 
itself, insofar as Crosley is concerned, with a recitation of the other 
broadcast interests in communities where that applicant had stations 
located and, contrary to its precedent and without considering the 
importance of this factor * concluded that_'under these circumstances, 
while there is a concentration of broadcast interests by Crosley in the 
areas under consideration, no findings adverse to the public interest 
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could be made therefrom in view of the widespread competition which 
Crosley experiences in these areas."" WIBC submits that this conclu- 
sion is arbitrary. Words fail to describe the vigor with which WIBC 
excepts to the Commission's conclusion in this respect. | 


10/ The importance of the Commission's words minimizing the signi- 


ficance of this factor as against Crosley is intrinsically obvious. 

In considerable part in this case, the preferences awarded Crosley 

involving broadcast experience have arisen from its concentration 

of ownership of the media of mass communication, which is itself 

an adverse factor rather than a preferential factor. Sunbeam 

Television Corporation v. Federal Communications Commission, 
___U.S. App. D.C. , ——SF.2d_ (March 14, 1957). 


[5148] | 
37. Inthe first place, the Commission's Rules themselves prohibit 
the granting to one entity of two stations of the same type which serve 
substantially the same area. Thus, Section 3.636 of the Commission's 
Rules and Regulations provides that no license for a television broadcast 
station shall be granted to any party if: : 


"(1) Such party directly or indirectly owns, operates 
or controls another television broadcast station which | 
serves substantially the same area." | 


38. It is undisputed in this record that with the proposed Indianap- 
olis station awarded to Crosley by the Commission's Decision, there 
would be four Crosley stations which would encompass within their 
service areas 33,935 square miles and a population of 5,077, 442 persons. 
Of these areas and populations, 1,984,444 persons would receive tele- 
vision service from two Crosley stations and 92,141 persons in an area 
of 1,098 square miles would receive service from three Crosley tele- 
vision stations. In addition, substantially the entire area served by 
these stations would be receiving another broadcast service, : also con- 
trolled by Crosley, through th the facilities of Station WLW, Cincinnati, 
Ohio. | 

39. WIBC submits that overlap such as exists as to Crosley in 
this case compels the conclusion that Crosley owns directly television 


° | 
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broadcast stations which serve substantially the same area and that that 
applicant comes within the prohibition of Section 3.636 of the Commis- 
sion's Rules and Regulations, which, as noted, authorizes deviations 
only where the public interest so requires. In this case, the Commis- 
sion failed completely to reach the question of the validity of a departure 
from the normal rule and the required showings of fact have neither been 
made nor their absence explained. See Democrat 


[ 5149 ] 
Printing Company v. Federal Communications Commission, 91 App. 
D.C. 72, 202 F.2d 298 (1952). The Decision in that case makes one 
thing clear and that is that the Commission is bound by the specific 
requirements of its Rules which it establishes and that permitting an 
exception to the Rules without even discussing the rule or considering 
the requisites for such exception contained in the rule is arbitrary. In 
this case, the Commission's Decision contains no findings or reasons 
in support of its deviation from the policy and rule announced in Section 
3.636 and the same is arbitrary and contrary to law. 

40. The Commission was also arbitrary in not considering the 
very apparent adverse effects that the operation of the Crosley network 
system has upon the public. By reason of the operation of that network, 
nearly two million persons, for a substantial number of broadcast hours 
each week (14-3/4 hours), would have a choice as to which of two 
channels controlled by Crosley they would turn to to view such programs 
as "Wrestling from Columbus" or "Dayton Wrestling". For the same 
period of broadcast time, nearly 100,000 persons would have a choice of. 
three Crosley stations on which to view the identical programs. For 
the rest of the week, these people have a choice of watching Crosley 
programming from Columbus, or from Dayton, or from Cincinnati, Ohio, 
or, in the event the Commission's Decision is upheld, from Indianapolis, 
Indiana. The Commission extends credit to Crosley for its network 
operations but the truth is that the operation of that network, resulting 





[5150] 
233 


i 
as it does in the duplication or triplication of programs for hundreds of 
thousands of people for substantial parts of each broadcast week, can- 
not be said to be in the public interest. In fact, it is obviously 

| 
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not in the public interest when considered with the tremendous | ventas 
situation that exists between the Crosley television stations in Ohio, 
which overlap situation will be seriously aggravated upon operation of 
the proposed television station by Crosley in Indianapolis. WIBC 
respectfully submits that the Commission in this Decision has com- 
pletely ignored the public interest factors associated with the operation 
of the Crosley network. Its conclusion to extend credit to Crosley for 
that operation is arbitrary and capricious, and contrary to the public 
interest. | 

VI. 


The Commission Erred in Failing to Make 
Findings as to Awards Received by WIBC While 
Making Such Findings as to Crosley 


41. The findings made by the Commission in Paragraph 122, 
Page 40, of its Decision relate to awards which were made to Crosley 
in connection with its many broadcast activities. Although the record 
contains similar evidence as to WIBC, such findings of fact were not 
made as to this applicant. It is submitted that it was arbitrary for the / 
Commission to select and make findings of fact or awards to Crosley 
and fail to make similar findings as to WIBC. 

42. As shown by the record in this case, in recognition of the 
contributions of WIBC to the welfare of the community it serves, that: 
station has received many awards (Tr. 1729). Examples are: The ¢ 
award from the Institute of Education by Radio and Television of Ohio 
State University in recognition of outstanding educational programs 
and distinguished radio-productions, the English Speaking Union award for 


| 
| 
| 
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contribution towards better understanding between English nations 
(Tr. 1221), the U. S. Navy Citation for efforts in recruitment, the U. S. 
Marine Corps award to WIBC for efforts in recruitment, the award of 
merit from the Indianapolis Community Chest for contributions to the 
Annual Community Chest Drive and year-around announcement campaign, 
and the National Safety Council's public interest award for exceptional 
service to farm safety (Tr. 1222). This latter award has been received 
by Station WIBC for three successive years and has been the only award 
for farm safety made in Indianapolis (Tr. 1222-23). Station WIBC has 
also received a certification of appreciation from the Directors of the 
Indianapolis March of Dimes, and the Directors of the Mothers March 
on Polio, with special recognition to certain WIBC personalities for 
contributions to these drives (Tr. 1223). 

43. While "awards" to various broadcast licensees before this 
Commission have not been of particular importance in the past Deci- 
sions, having made such findings as to Crosley concerning such awards 
it was arbitrary not to make similar findings as to WIBC when the 
record contained evidence thereon. Johnston Broadcasting Co. v. 
Federal Communications Commission, supra. 

VII. 


The Commission's Decision Must 
Be Set Aside 


44. As noted in its Decision herein, oral argument in this pro- 
ceeding was held May 25, 1956, before the Commission en banc at which 
each of the parties and the Broadcast Bureau of the Commission appeared 


[5152] 
and participated. Six of the Commissioners who participated in this 
Decision were present at that argument; one former Commissioner 
(Commissioner Webster) was absent. One of the present Commissioners 
(Commissioner T. A. M. Craven) participating in the Decision in this 


P— 
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case was not a member of the Commission at that time. WIBC did not 
and could not consent to the participation of Commissioner Craven in 
the Decision in this case. As shown by his concurring opinion, however, 
it would nave been impossible for the Commission to arrive at its deci- 
sion in this case without the vote of Commissioner Craven. | 

45. The Commission has uniformly held that under the above 
circumstances, upon request, Section 409(a) of the Communications 
Act requires that oral argument be rescheduled. Thus, in Bay State 
Beacon, Inc., 3 Pike & Fischer R.R. 1464-1464a (1947), the Commis- 
sion stated: | 


". , .when a case is heard by an Examiner and a Commis- 
sioner or Commissioners who did not hear oral argument’ 
participate in the final decision, the parties not having con- 
sented thereto, and when it would not have been possible to 
arrive at the final decision as announced by the Commission 
without the vote of such Commissioner or Commissioners, 
and when a timely petition for rehearing is filed pointing 

out these facts, the final decision should be set aside and 
further oral argument be held;" | 


46. The holding in the Bay State case was repeated in WBNX 
Broadcasting Co., Inc., 4 Pike & Fischer R.R. 205 (1947). Recently, 
the Commission has affirmed the above interpretation of Section 409 
in an "Opposition to Motion for Stay Pending Hearing and Determination 
of Appeal'". KARM, The George Harm Station v. Federal Communica- 
tions Commission, filed February 9, 1956, with the United States Court 
of Appeals for the District of Columbia (Case No. 13,150). There the 


Commission pointed out that its own Decisions reveal that where a 


[5153] 3 
Commissioner who did not hear oral argument participates in the final 
Decision, and the parties have not consented thereto, and the vote of 
the Commissioner who did not hear oral argument was necessary to the 
final decision, on the filing of a timely petition, oral argument has 
been rescheduled. : 
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47. WIBC believes that, under the circumstances of this case, 
the Commission should, consistent with its long-established interpreta- 
tion of Section 409 of the Communications Act of 1934, as amended, 
order reargument in this case prior to the final Decision therein, 12/ 
vit. 


The Commission's Application of Different 
Standards in Its Evaluation of WIBC and Crosley 
in the Assurance of Performance 
Criteria Was Arbitrary 


48. After dredging from this voluminous record all of the claims 
against WIBC and referring to that station's record as "spotty", the 
Commission then blithely accepts Crosley's proposal to broadcast 11.1 
percent of educational programming in Indianapolis, Indiana, a feat 
never before approached by the Crosley organization in the operation of 
numerous broadcast stations. The standard by which Crosley's record in 
this area of comparison was evaluated is the antithesis of the standards 
applied to WIBC. As to Crosley, the Commission disregards the appli- 

cant's record entirely with the arbitrary conclusion that "nothing per- 
suades us 


Sed 





11/ WIBC, on April 4, 1957, filed a request for reargument and stay 
~~ of the Commission's Decision in this proceeding. 
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that Crosley's proposal in this regard (educational programming) is not 
entitled to belief."" (Words in parenthesis supplied.) The Commission's 
standard in evaluating this factor as to Crosley is irreconcilable with 
the standard applied in evaluating the past program record of WIBC. 
For as to WIBC, the Commission concluded that because of the failure 
of that applicant to produce with literal exactitude the percentages of 
programming in two categories, as promised in a renewal of license 
application filed three years prior thereto, and because of alleged 
"laxness in management; , the "assurance to be found from WIBC's past 
performance is weakened" (Page 83, par. 14 of Commission's Decision). 
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A comparison of this rationale with the casual statement with respect to 
Crosley that "nothing in this record persuades us that Crosley's pro- 
posal in this regard is not entitled to belief" is a classic example of 
arbitrary and capricious administrative action. | 

49. WIBC nor any other applicant in this proceeding contended 

that Crosley's proposals were not made in good faith or were not en- 
titled to belief. The question before the Commission, however, if it is 
to treat applicants impartially and to judge fairly their past program 
records by the same principles, is whether the past program record of 
an applicant demonstrates reasonable assurance that its promises as to 
future programming will be effectuated in actual operation. It was 
arbitrary for the Commission to fail to determine whether or not 
Crosley's past record in educational programming lends assurance that 
its promises will be carried out, after having applied this test to WIBC. 


[5155] | 

50. A review of the Commission's findings here as to Crosley’ s 
past record in educational programming inexorably compels the con- 
clusion that that record does not lend reasonable assurance to its pro- 
posals in this category of programming. For, there has never been an 
occasion when any one of the Crosley television stations devoted as 
much as 11.1 percent of its time to educational programming (Tr. 543 - 
553). In fact, during the 1952 composite week, neither Stations WLWT, 
WLWD, or WLWC broadcast any educational programs meeting the 
Commission's definitions of such programs. For the period from 
December, 1950, to September, 1951, Station WLWD did not broadcast 
a single educational program (Ex. 440, p. 4), while only 24 hours and 
5 minutes of educational programming was broadcast by Station WLWC 
(Ex. 441, p. 4), and only 2 hours and 50 minutes were devoted to such 
programming by Station WLWD (Ex. 442,-p.°4), during the entire period 
of time. If past record is to mean anything in these comparative pro- 
ceedings, then the past record of Crosley simply does not provide any 
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reasonable assurance that its educational program proposals for 
Indianapolis will be effectuated. Particularly is this clear when the fact 
is considered that for the past several years Crosley has been operating 
a television broadcast station in Columbus, Ohio, which the Commission 
concludes, without substantial evidence, is similar to Indianapolis, 
Indiana. Crosley's station in Columbus never came within miles of 
devoting 11.1 percent of its broadcast time to educational programming. 
51. For the Commission to adopt different standards for the 
evaluation of similar situations, as was done in this instance, is to act 
arbitrarily. National Labor Relations Board v. Mall Tool Co., supra. 


[ 5156] 
IX. 
Additional Matters 
52. WIBC believes error exists in the final decision in this case 
in that administrative necessity did not require one of the Commissioners 


to vote under the circumstances recounted in his concurring opinion as 
follows: 


"It has been my intention to abstain from taking part 
in the consideration of this case in view of the fact that the 
engineering firm with which I was formerly associated 
served as engineering counsel for one of the applicants in 
the proceeding; namely, Indianapolis Broadcasting, Inc. 


“However, a majority of the Commission have advised 
me, and the minutes of the Commission so show, that it 
appears to them, after due deliberation, that they are hope- 
lessly deadlocked and that no decision can be reached with- 
out my participation. Accordingly, they have requested 
that I take part in the action on this matter. 


‘Apparently I have no alternative but to comply with 
their request, since, on the basis of advice given the Com- 
mission by its General Counsel with respect to questions of 
this nature, it would appear that I am authorized, if not 
legally obligated, to join with the Commission in the con- 
sideration and final determination of-cases where my parti- 
cipation is absolutely necessary in order for the Commis- 
sion to carry out its statutory functions. 


"I concur in the Commission's majority decision." 


y 
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See Berkshire Employees Ass'n of Berkshire Knitting Mills ve. National 
Labor Relations Board, 121 F.2d 235 (3rd Cir. , 1941), and Grand Stahl 
et al. v. Board of Supervisors of Ringgold County, et al.,175 N.W. 772 
(Iowa), 11 ALR 185, 192 (1920). ! 

53. Even assuming arguendo that, under the circumstances here 
present, administrative necessity required the participation of one of 
the Commissioners, nevertheless WIBC is entitled to reargument for 
reasons | 
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set forth in its "Request for Reargument and Stay", filed April 4, 1957, 
in this proceeding. 
WHEREFORE, THE ABOVE CONSIDERED, WIBC, Inc. , es 
fully requests the Commission to reconsider its Decision released 
March 8, 1957 in the above-captioned proceeding, and thereupon vacate 
and set aside that Decision, deny the applications of Indianapolis Broad- 
casting, Inc., Mid-West T. V. Corporation and Crosley Broadcasting 
Corporation, and grant the application of WIBC, Inc. WIBC, Inc. also 
prays for such further relief as the Commission may deem just and 
warranted in the premises, consistent with the views expressed herein. 
Respectfully submitted, ! 
WIBC, INC. 
By /s/ Thomas W. Wilson 
By/s/ Earl R. Stanley 
Its Attorneys 





Thomas W. Wilson 

Earl R. Stanley 

Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C 

April 5, 1957 
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F.CeCe FORM NO. 351-3 UNITED STATES OF AMERICA rile xo.____ BPCT=1837____ 
February 1954 PEDERAL COMSINICATIONS COMMISSION Call Letters WINE 


TELEVISION BROADCAST STATION CONSTRUCTION PERMIT 


Subject to the provisions of the Communications act of 1934, sudsequent 
acts, end Treaties, and Commission Rules made thereunder, and further subject to 
conditions set forth in this permit, j/autbority is hereby granted to 


Set at Se __---GROSLEY BROADCASTING CORPORATION. 8 
to construct a television broadcast station located and described as follows: 
1. Station location:  state___. Indiana oo city__Indianapolis _ 
2. Transmitter location: state Ipdiana i County__ Hamilton ____ 
city or Town______Near_Ipdianapolis _ bo sition tna eateetencteer 
Street and nuader_ NB, egrner_of Ditch Roed sod 96th Street... _____ 
North Latitude: Degrees____ 39__=s—“‘éMAmutto'ts__— 555 seconds. 43 __ 
west Longitude: © Degrees 86 Minutes __ seconds. 55 ___ 
Main studio location: state Ipdjana ssi itt County __ 
City or Town a 
Street and number]hO) eage-*ana Street... aS ws ah sic 


Transmitter: 


aure) 
Make and type Standard Blectronise TE-650. Standard_Zlestronics. TH-$5h. __ 


Rated power 6,99 adx(__ $0. __kw) peak. ___}3,98.___avx(____25.___ 
antenna: 

Make anc ‘type GE, TY-3CH 12~-section, Batwing with 70/30 power division 
between upper and lower halves. 

Horisontal field pattern: Omnidirectional. 


antenns supporting SPREE SPR EESES AON REPOS HOUSE Ee ST SIT a ae 


Overall height adove ground 
obstruetion marking specifications in eccordance witnparagra he 1, 3, 7,16, 
21 and 22 of PCC Form 715, attached. 


Operating assignment: 

Frequency 230. __.. —__.216.__ Megecycles. (Channel wo... 
Cerrier frequency 
Effective radiated power__25._..4d&(__316___kw) peak. 
Transmitter output power__15.6__4dxk(_36,.3___kw) peak. _12,6.6>0k(18,.2 kw). 
antenna beight above average terrain 980 __ , 
Hours of operation - Unlimited. 
Date of required commencement of construction__ May 6,_1957___.__..___ Re, 
Date of required completion of construction_____Movember_6,.1957 Eat pa ener 
Equipment and program tests shall be conducted only pursuant to sections 
3.628 and 3.629 Of the Commission Rules. 

' fhis permit shall be automatically forfeited if the station is not reaay 
for operation within the time specified or within such further time as the 
Commission may allow unless completion of the station is prevented by causes 
mot under the control of the permittee. See Section 1.314 of the Conm- 
mission Rules. 


Subjeet to the attached condition FCC. Porm 720. 
a/ rhie construction permit consists of this page and pages 2,% 3. 


Dated this 6th _____ aay of _Mareh ____. 19_ 57. ___ 
FEDERAL COMMUN CATIONS COMMLSS1 ON 


oe oe oe oe oe See ee ee 2 ee ee ee ee eee 


FeCeoCe Bashington, O- Ce 
. : acre fers 
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[6934] 
MEMORANDUM OPINION AND ORDER | 
By the Commission: Commissioners Craven and Ford abstaining from 
voting. | 
1. The Commission has before it for consideration a petition for 
immediate opportunity to inspect minutes and notations pertaining to 
Commission actions in the above-entitled proceeding filed on July 5, 
1957 by Mid-West T. V. Corporation, and a supplement thereto filed on 
July 8, 1957. Specifically, petitioner requests that the Commission 
"immediately make available for inspection by Mid-West's attorneys the 
minutes of each meeting of the Commission since the time of filing of the 
petitions for stay, rehearing and reargument by Mid-West and the other 
unsuccessful applicants in the above proceeding, at which there was 
discussion of such matters." By its supplement, it requests the minutes 
and notations of the Commission's meeting of December 5, 1956 and of 
such other meetings prior to March 6, 1957 pertaining to the above- 
captioned proceeding which have not been furnished to it. The basis 
asserted for these requests is that whether the minutes and notations 
requested contain discussions or assertions with respect to Commissioner 





Craven's participation in the actions taken, or are silent on such matters, . 
is of substantial significance and importance in relation to contentions 
which petitioner is entitled to make with respect to the validity or in- 
validity not only of the Commission's action adopting the final decision 

but also of the action released on June 21, 1957. It is further stated that 
the availability of the complete minutes and notations in this matter of the 
meetings of June 5 and June 21, 1957 is most essential to the presentation 
to the Commission and/or the Court of a contention with respect to the 
question of whether reasonable effort was made in connection with the 
petitions of the | 
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unsuccessful applicants to procure an action by a majority rather than an 


evenly split vote. We put aside, as unnecessary of discussion in the 
| 
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circumstances of the Commission's order to which the petition is directed, 
the obvious claim of petitioner as to the diligence pursued in the Commis- 
sion's deliberative processes. 
2. The Commission has, in response to petitioner's letter of 
June 27, 1957 made available to it the minute entries of the meeting of 
June 20, 1957. On that date the Commission adopted two documents 
(22 FCC 1453, 1459), denying petitions for reargument by a 5-1 vote, 
and denying by a 3-3 vote petitions for rehearing, reconsideration and 
stay. Commissioner Craven abstained from voting in each instance. 
The Commission also on June 5, 1957 issued in accordance with regular 
procedure its Public Notice 46268 announcing its directions for prepara- 
tion of a document looking toward the denial of the petitions for rehearing, 
reconsideration and stay. In response to a previous request, the Com- 
mission on April 4, 1957 made available to petitioner the minutes of the 
Commission's meetings of February 27, 1957 and March 6, 1957. These 
actions were taken consistent with the provisions of Section 4(j) of the 
‘. Communications Act of 1934, as amended, and Section 0.406 of the Com- 
2 mission's Rules and Regulations. As is made apparent, however, in our 
. public notice above referred to, the issuance of directions by the Com- 
mission to its staff for the preparation of a document looking toward an 
action does not constitute a vote or action in a proceeding, the announce- 
ment specifically stating "Announcement of this preliminary step does 
not constitute Commission action in such case, but is merely an announce- 
ment of proposed disposition.'' Thus no minutes exist as to the issuance 
of such directions on December 5, 1956 and June 5, 1957 relative to the 
decision herein and the said petitions for rehearing, reconsideration and 
stay, respectively. Such directions are a part of the internal decisional 
process and notations with respect thereto constitute a part of such proc- 
ess. It is not the practice of the Commission to make available to parties 
such notations, which are to be distinguished from Commission minutes. 
The latter record final actions taken by the Commisninn, and on occasion 
such motions or discussion appertaining thereto as the Commission in its 
discretion deems appropriate and desirable for public release. The 





a srur! . < ¢. i 





[6987] 


243 
notations requested by the petitioner rest in the area of Commission 
memoranda, working papers and quasi-judicial deliberations inappro- 
priate for public release and are not required for proper preparation or 
presentation of petitioner's case to the Commission or the Court. See 
Norris and Hirshberg, Inc. v. Securities and Exchange Commission, 

82 U.S. App. D.C. 32; C. J. Community Services, Inc., 12 RR 281; 
and Allentown Broadcasting Corporation v. Federal Communications 
Commission, 94 U.S. App. D.C. 353, 22 F. 24781.’ They do not 
record final action taken; and they have not been incorporated in or con- 
sidered appropriate and desirable for incorporation in the minutes of the 
Commission for public release. | 





1/ In a preliminary phase of the appeal in Allentown, a motion was 
made by appellant for an order to require the Commission to certify 
as part of the record certain staff working papers and memoranda. 
The Court denied the motion without prejudice to its renewal at the 
hearing of the appeal on the merits. In the cited case, no’ ‘discussion 
of the point appears in the Court's opinion. 


[ 6936] 
3. Accordingly, IT IS ORDERED, This 19th day of September, 
1957 that the above-described petition of Mid-West T. V. Corporation, 
as supplemented, for immediate opportunity to inspect minutes and 
notations, insofar as it requests opportunity to inspect notations, | 
IS DENIED. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Released: September 23, 1957 


[6937] 
MEMORANDUM OPINION AND ORDER | 
By the Commission: Commissioners Hyde and Bartley dissenting and 
issuing statements; Commissioner Lee not partici- 


pating; Commissioner Ford cali and issuing 
a statement. 


“a 
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1. The Commission has before it for consideration a number of 
pleadings! directed to two documents in the above-captioned proceed- 
ing released by the Commission on June 21, 1957. In one document 
(22 F.C.C. Reports 1453) the Commission denied by memorandum 
opinion and order those portions of pleadings which sought reargument 
before the Commission en banc. The second document (22 F.C.C. 
Reports 1459) was an order in which petitions for rehearing, reconsidera- 
tion and stay of the Commission's decision herein, released March 8, 
1957 (22 F.C.C. Reports 421), were denied. In the second document, 
denying such petitions, the Commission stated, inter alia: "The Com- 
mission has considered the allegations contained in the 


1/ Petition for rehearing filed July 1, 1957, by Indianapolis Broad- 

~ . Gasting, Inc.; opposition thereto filed July 11, 1957, by Crosley 
Broadcasting Corporation; petition for reconsideration and/or re- 
argument filed July 1, 1957, by WIBC, Inc.; opposition thereto 
filed July 11, 1957, by Crosley Broadcasting Corporation; petition 
for immediate stay of Decision of March 8, 1957 and immediate 
suspension of effective date of actions of June 21, 1957, filed on 
July 5, 1957 by Mid-West T. V. Corporation; opposition of Crosley 
Broadcasting Corporation, filed July 15, 1957, to Mid-West's 
petitions for stay, suspension and reconsideration; reply of WIBC, 
Inc. , filed July 18, 1957, to Crosley's opposition to WIBC's peti- 
tion for reconsideration; request for stay filed August 9, 1957, by 
WIBC, Inc.; opposition thereto filed August 14, 1957, by Crosley 
Broadcasting Corporation. 
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petitions for stay, rehearing, and reconsideration and is evenly divided 
with respect to granting the relief prayed for in the petitions thus con- 
sidered. Accordingly, the petitions will be denied." In the instant 
memorandum opinion and order there will be considered the pleadings 
which are addressed to our action in 22 F.C.C. Reports 1459. For 
purposes of clarity, those portions of the pleadings which are directed 
to our action in 22 F.C.C. Reports 1453 will be discussed in a separate 
document adopted on this same day. 
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2. Indianapolis Broadcasting, Inc. (Indianapolis) filed with the 
Commission on July 1, 1957 a petition for rehearing of the Commission's 
order of June 20, 1957 (22 F.C.C. Reports 1459). Indianapolis points 
out that in its earlier petition for rehearing it had alleged that rehearing 
should be ordered because Commissioner Craven's participation in the 
decision herein was specifically based upon advice improperly given by 
the Commission's General Counsel, in violation of Sections 409(c)(2) and 
(3) of the Communications Act of 1934, as amended. It is asserted that 
allegations as to improper advice given by the General Counsel go to the 
basic rights of the applicants in this proceeding, that these rights cannot 
be determined by an evenly divided vote of the Commission, and that the 
parties are entitled to a decision on their petitions for rehearing, re- 
argument and stay by a majority of the Commissioners present and 
voting. These matters will be considered seriatim. We deem it advisable 
to modify the document released under the evenly divided vote of June 21, 
1957 insofar as the document released might indicate that three Commis- 
sioners had serious questions with respect to whether the Commission 
could obtain from its General Counsel in light of Section 409(c)(2) and (3) 
of the Communications Act of 1934, as amended, the advice requested. 





All Commissioners participating herein agree that the question presented 
to the General Counsel involved no impropriety. The primary purposes 
of subsections (2) and (3) of Sections 409(c)2/ are to insure that in cases 


2/ (409(c)(2) and (3) provide as follows: 


(2) In any case of adjudication (as defined in the Administrative 
Procedure Act) which has been designated for a hearing by the Com- 
mission, no person who has participated in the presentation or 
preparation for presentation of such case before an examiner or 
examiners or the Commission, and no member of the Office of the 
General Counsel ...shall (except to the extent required for the dis- 
position of ex parte matters as authorized by law) directly or in- 
directly make any additional presentation respecting such case un- 
less upon notice and opportunity for all parties to participate. 


'(3) No person or persons engaged in the performance of 
investigative or prosecuting functions for the Commission, or in 
any litigation before any court in any case arising under this Act, 
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1. The Commission has before it for consideration a number of 
pleadings!/ directed to two documents in the above-captioned proceed- 
ing released by the Commission on June 21, 1957. In one document 
(22 F.C.C. Reports 1453) the Commission denied by memorandum 
opinion and order those portions of pleadings which sought reargument 
before the Commission en banc. The second document (22 F.C.C. 
Reports 1459) was an order in which petitions for rehearing, reconsidera- 
tion and stay of the Commission's decision herein, released March 8, 
1957 (22 F.C.C. Reports 421), were denied. In the second document, 
denying such petitions, the Commission stated, inter alia: "The Com- 
mission has considered the allegations contained in the 


1/ Petition for rehearing filed July 1, 1957, by Indianapolis Broad- 

~ . @asting, Inc.;' opposition thereto filed July 11, 1957, by Crosley 
Broadcasting Corporation; petition for reconsideration and/or re- 

ent filed July 1, 1957, by WIBC, Inc.; opposition thereto 

filed July 11,1957, by Crosley Broadcasting Corporation; petition 
for immediate stay of Decision of March 8, 1957 and immediate 
suspension of effective date of actions of June 21, 1957, filed on 
July 5, 1957 by Mid-West T. V. Corporation; opposition of Crosley 
Broadcasting Corporation, filed July 15, 1957, to Mid-West's 
petitions for stay, suspension and reconsideration; reply of WIBC, 
Inc. , filed July 18, 1957, to Crosley's opposition to WIBC's peti- 
tion for reconsideration; request for stay filed August 9, 1957, by 
WIBC, Inc.; opposition thereto filed August 14, 1957, by Crosley 
Broadcasting Corporation. 
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petitions for stay, rehearing, and reconsideration and is evenly divided 
with respect to granting the relief prayed for in the petitions thus con- 
sidered. Accordingly, the petitions will be denied." In the instant 
memorandum opinion and order there will be considered the pleadings 
which are addressed to our action in 22 F.C.C. Reports 1459. For 
purposes of clarity, those portions of the pleadings which are directed 
to our action in 22 F.C.C. Reports 1453 will be discussed in a separate 
document adopted on this same day. 
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2. Indianapolis Broadcasting, Inc. (Indianapolis) filed with the 
Commission on July 1, 1957 a petition for rehearing of the Commission's 
order of June 20, 1957 (22 F.C.C. Reports 1459). Indianapolis points 
out that in its earlier petition for rehearing it had alleged that rehearing 
should be ordered because Commissioner Craven's participation in the 
decision herein was specifically based upon advice improperly given by 
the Commission's General Counsel, in violation of Sections 409(c)(2) and 
(3) of the Communications Act of 1934, as amended. It is asserted that 
allegations as to improper advice given by the General Counsel go to the 
basic rights of the applicants in this proceeding, that these rights cannot 
be determined by an evenly divided vote of the Commission, and that the 
parties are entitled to a decision on their petitions for rehearing, re- 
argument and stay by a majority of the Commissioners present and 
voting. These matters will be considered seriatim. We deem it advisable 
to modify the document released under the evenly divided vote of June 21, 
1957 insofar as the document released might indicate that three Commis- 
sioners had serious questions with respect to whether the Commission 
could obtain from its General Counsel in light of Section 409(c)(2) and (3) 
of the Communications Act of 1934, as amended, the advice requested. 
All Commissioners participating herein agree that the question presented 
to the General Counsel involved no impropriety. The primary purposes 
of subsections (2) and (3) of Sections 409(c)2/ are to insure that in cases 


2/ (409(c)(2) and (3) provide as follows: 


(2) In any case of adjudication (as defined in the Administrative 
Procedure Act) which has been designated for a hearing by the Com- 
mission, no person who has participated in the presentation or 
preparation for presentation of such case before an examiner or 
examiners or the Commission, and no member of the Office of the 
General Counsel ...shall (except to the extent required for the dis- 
position of ex parte matters as authorized by law) directly or in- 
directly make any additional presentation respecting such case un- 
less upon notice and opportunity for all parties to participate. 


(3) No person or persons engaged in the performance of 
investigative or prosecuting functions for the Commission, or in 
any litigation before any court in any case arising under this Act, 

| 
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shall advise, consult, or participate in any case of adjudication (as 
defined in the Administrative Procedure Act) which has been desig- 
nated for a hearing by the Commission, except as a witness or 
counsel in public proceeding." 


[6939] 
of adjudication the persons specified therein make no additional presenta- 
tion respecting the matter under adjudication, unless upon notice and 
opportunity for all parties to participate. The General Counsel did not 
participate in this proceeding. This is evident from the record. It is 
also clearly reflected in Commissioner Craven's concurring statement, 
and in the minutes of the Commission, preliminary to the release of the 
Commission's decision on March 8, 1957. Commissioner Craven's 
statement refers to "advice given the Commission by its General Counsel 
with respect to questions of this nature..'"" The niinten”! of the Com- 
mission's meeting of February 27, 1957 (Minute #85-A-57) disclose, 
among other things, that "The Chairman, with the concurrence of the 
Commission, called the General Counsel to the meeting at this point for 
advice on the hypothetical question of whether a Commissioner could dis- 
qualify himself from voting if the effect would be to prevent action by the 
Commission upon a matter before it. Upon entering the meeting the 
question was put to the General Counsel.... He stated that if it was 
evident after all efforts on the part of other Commissioners to reach a 
valid decision had proven fruitless and that the Commission could not do 


‘ so without the vote of Commissioner Craven, it would be appropriate for 
\ the Commission, by minute entry, to direct Commissioner Craven to 


participate on the grounds that his vote was absolutely essential to the 
performance of the Commission's statutory duties. The General Counsel 
then left the meeting.” We think it is obvious, upon examination of the 
quoted minutes, that the General Counsel was not requested to, and did 
not participate in this adjudicatory proceeding. It is clear that his 
advice, and presence in the Commission-meeting, was limited strictly 

to a general, hypothetical, and procedural question posed by the Chair- 
man on behalf of the Commission. In such circumstances, we can see 
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no possible violation of Section 409(c)(2) and (3). It is nbeneyed. more- 
over, that in furnishing his opinion to the Commission, on the basis 
noted, the General Counsel was doing no more than fulfilling one of his 
functions as the Commission's chief legal officer, giving general legal 
advice in response to a question not directed to a specific adjudicatory 
matter, but to an overall problem of voting procedure. Neither the 
question nor the answer was directed to the manner in which Commis- 
sioner Craven's vote might be cast but to the point of amas it could 
be cast. 

3. The other two allegations, supra, of Indianapolis Broadcasting, 

Inc. are also urged in the petitions for reconsideration filed by WIEC, 
Inc. (WIBC) and Mid-West T.V. Corporation (Mid-West) and will be 
considered in this connection. The petitions seek to have us reconsider 
our action of June 21, 1957, wherein by an evenly divided vote, the 
Commission denied petitions for rehearing, reconsideration and stay, 
and to grant the relief requested in such previously filed petitions. We 
have carefully considered the present petitions for reconsideration, and 
it is our view that they must be denied for the reasons stated hereinafter. 
It should be pointed out, initially, that the effect of our decision to deny 
the instant petitions for reconsideration is to uphold the validity of our 
previous | 
| 
3/ The minutes of two particular meetings (February 27, 1957 and 


~ March 6, 1957), were made available to the parties to this pro- 
ceeding upon their request. 
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action denying by evenly divided vote of the Commission the earlier 
petitions for rehearing, reconsideration and stay. This we think is 
evident for the basic premise of both petitions is that our action of 
June 21 is invalid. WIBC ‘submits that two-matters in particular were 
pleaded in its earlier petition for reconsideration which raised novel 
questions which had not previously been considered by the Commission. 
These are (a) the alleged applicability of Section 3.636 of the Commis- 
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sion's Rules to Crosley's proposal, and (b) whether the Commission 
could validly compare item by item and category by category the pro- 
gramming of Crosley's Cincinnati station with WIBC's Indianapolis 
station "when there was a total lack of evidence that the needs and in- 
terests of residents of Cincinnati, Ohio, and Indianapolis, Indiana, were 
similar in any respect, manner or form."' These two matters were 
covered in an earlier petition, as were certain other matters alluded to 
in our previous Order. It is urged that in considering these matters the 
Commission was evenly divided with respect to granting the relief 
prayed for, and, therefore, that the Commission has not decided the 
questions which had not before been presented to it. Thus, WIBC 
requests the Commission to render a decision on the above-mentioned 
matters, and "in the event that a valid majority vote cannot be obtained, 
to grant reargument in this proceeding."' With respect to the validity 
of our evenly divided vote and the consequent denial of the then pending 
petitions, it is pertinent to observe that the abstaining Commissioner 
refrained from participation in view of the fact that affirmative action 
by the Commission was not required to permit disposition of the matter 
before it. We are told that our action was invalid, but petitioners cite 
us to no authorities which would support their position, nor are we 
aware of any. 

4. Mid-West also attacks the validity of our action of June 21, 
1957, on the ground that the three Commissioners who voted to deny 
Mid-West's petition for reconsideration were required to give reasons 
for the rejection of Mid-West's contentions under Section 6(d) of the 
Administrative Procedure act.4/ Mid-West argues also that since it 
had a statutory right under Section 405 of the Communications Act of 
1934, as amended, to file a petition for rehearing and reconsideration, 
the provisions of Section 8(b) of the Administrative Procedure Act and 
Section 409(b) of the Communications Act, which "specifically require 
such rulings in ‘all decisions in adjudicatory proceedings’, clearly 
required the Commission to give its rulings on Mid-West's contentions 
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in its decision denying such petitions. Mid-West also submits that the 
Commission's Order adopted by a 3-3 vote is arbitrary and capricious 
since there is no indication that the Order was necessarily the result of 
an inevitable impasse. 
| 


4/ Section 6(d) reads as follows: 
"Prompt notice shall be given of the denial in whole or in part 
of any written application, petition, or other request of any interested 
person made in connection with any agency proceeding. Except in 
affirming a prior denial or where the denial is self-explanatory, 
such notice shall be accompanied by a simple statement of procedural 
or other grounds." | 
[ 6941 ] 

5. Taking up first the point raised by Mid-West, we are unable to 
give to Section 6(d) of the Administrative Procedure Act the broad inter- 
pretation which Mid-West suggests. That section provides that prompt 
notice shall be given of the denial in whole or in part of any written appli- 
cation, petition, or other request of any interested person made in con- 
nection with any agency proceeding, and that except in affirming a prior 
denial or where the denial is self-explanatory, such notice shall be 
accompanied by a simple statement of procedural or other grounds. It 
is not contended that the Commission failed to give prompt notice of the 
denial of the petitions. Nor is it asserted that the Commission's Order 
failed to mention or consider a material argument of the parties, con- 
sideration of which might have resulted in a decisive vote to grant the 
petitions under study. Mid-West's contention amounts to nothing more 
than this -- that in order for the Commission to comply with the admoni- 
tion that a notice of denial "shall be accompanied by a simple statement 
of procedural or other grounds" it was necessary for the document to 
set forth at length the views of the Commissioners who voted to deny 
the several petitions. Our grounds for denying the several petitions 
were succinctly stated. Thus, the Commission stated that it had 
“considered the allegations contained in the petitions for stay, rehearing 





| 6941 | 

250 
and reconsideration, and is evenly divided with respect to granting the 
relief prayed for in the petitions thus considered. Accordingly, the 
petitions will be denied." Clearly, the grounds stated by the Commis- 
sion for the denial of the petitions are and were sufficient to apprise 
Mid-West of the basis of the denial. It is not necessary to the perfection 
of Mid-West's appeal to the court, in these circumstances, that more 
detail be available. That this would satisfy the requirements of Section 
6(d) in other cases involving other circumstances it is not necessary to 
decide here. But as to this proceeding the Commission believes the 
Order in question was adequate.” In view of the foregoing considera- 
tions we are not in agreement with the arguments that an evenly divided 
vote of the Commission does not effectively dispose of such petitions, 
particularly when matters of significance not considered by the Com- 
mission in its decision, to which the petitions are directed, are not 
presented. 


5/ We note, as we have had occasion to do in another portion of this 

~ document, that no authorities have been cited in support of the 
flat assertion that certain statutory provisions have been violated. 
Counsel, who argue strongly that error has resulted, have been 
singular remiss in bringing forward documentation in support of 
their points of view. 


[ 6942] 
6. Extended discussion is not necessary with respect to Mid- 

:West's contention that the Commission was required to give its rulings 
on Mid-West's contentions in its Order of June 21, 1957, denying the 
petitions for stay, rehearing and reconsideration. Mid-West argues 
that since it had a statutory right under Section 405 of the Communica- 
tions Act of 1934, as amended to file a petition for rehearing and re- 
consideration, the provisions of Section 8(b) of the Administrative 
Procedure Act and Section 409(b) of the Communications Act are appli- 
cable thus requiring such rulings in all decisions in adjudicatory pro- 
ceedings. It is apparent that the provisions of Section 8(b) and 
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Section 409(b) are not of immediate application to the matter presently 
under consideration. Those sections have reference to the phases of 
adjudication leading to the issuance of a final decision by the Commis- 
sion. Thus, in Section 8(b) of the Administrative Procedure Act it is 
provided that parties shall be afforded the opportunity to submit pro- 
posed findings and conclusions, exceptions to the decisions or recom- 
mended decisions of subordinate officers or to tentative agency decisions, 
and supporting reasons for such exceptions or proposed findings or con- 
clusions. It is provided, further, that the record shall show the ruling 
upon each such finding, conclusion, or exception presented. Section 
' 409(b) provides also the opportunity for filing exceptions to an initial 
decision, and said section states, among other things, that all decisions 
shall include a statement of findings and conclusions, as well as the 
basis therefor, upon all material issues of fact, law, or discretion 
presented on the record, and the appropriate decision, order or require- 
ment. Our Order of June 21, 1957, disposed of pleadings addressed to 
the Commission's decision previously issued. It did not pronounce a 
judgment as such; it was, in its effect, a ruling on the question whether 
there should be reconsideration of the judgment previously pronounced; 
i.e., the decision of March 8, 1957. It thus does not fall within the 
provisions of Section 8(b) and Section 409(b). | 

7. Neither is prolonged discussion necessary with respect to 
Mid-West's contention that the Commission's Order of June 21 , adopted 
under an evenly divided vote, is arbitrary and capricious since there is 
no indication that the Order was necessarily the result of an inevitable 
. impasse. The Order on its face demonstrates that the Commission had 
considered the allegations contained in the petitions for stay, rehearing, 
and reconsideration and that it was evenly divided with respect to grant- 
ing the relief prayed for in the petitions thus considered. et more 
was necessary. oo 
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8. One contention of WIBC will be discussed for purposes of 
clarification of our decision. WIBC had alleged in its earlier petition 
for reconsideration, among other things, that the Commission had over- 
looked in its decision a inent provision of Section 3.636 of its Rules, 
i.e. , the provision that no license for a television broadcast station shall 
be granted to any party if such party directly or indirectly owns, operates 
or controls another television broadcast station which serves substantially 
the same area. This contention was reasserted in its instant petition for 
reconsideration. It is significant to point out that in its exceptions to the 
Initial Decision WIBC did not urge this point £! Thus, the point was 
raised for the first time in its earlier filed petition for reconsideration. 
For reasons which will be stated hereinafter, it will be obvious that had 
we on our own motion expressly adverted to the above-mentioned provi- 
sion no different result would have been reached. Notwithstanding the 
lack of diligence on the part of WIBC in not having presented the point by 
way of exception, it will be discussed herein. WIBC, in support of its 
contention, pointed to the following facts: With the proposed Indianapolis 
station awarded to Crosley, there would be four Crosley stations which 
would encompass within their service areas 33,935 square miles and a 
population of 5,077,442 persons; of these areas and populations, 
1,984,444 persons would receive television service from two Crosley 
stations, 92,141 persons in an area of 1,098 square miles would receive 
service from three Crosley stations; and, substantially the entire area 
served by these stations would be receiving another broadcast service, 
also controlled by Crosley, through the facilities of its Station WLW in 
Cincinnati. WIBC submits that such overlap compels the conclusion that 
Crosley owns directly television broadcast stations which serve sub- 
stantially the same area, and that Crosley's case falls within the pro- 
hibition of Section 3.636. ~ 

9. The facts asserted in support of this allegation are those 
detailed exactly in the findings and conclusions of our decision. The 
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findings compelled consideration of the question whether a grant to Crosley 
-* would result in a concentration of control of television broadcasting ina 
manner inconsistent with public interest, convenience, or necessity. 


! 


6/ It is to be noted also that no issues were specified in this j Lroneeds 
ing with respect to Section 3.636, nor were any petitions filed with 
the Commission for enlargement ‘of the issues in this connection. 
We recognize, of course, that evidence as to multiple ownership 
and overlap of service areas may be introduced under issues relat- 

- ing to comparison of the applicants as bearing upon concentration of 
| media of mass communication insofar as it affects the compara- 
! tive merits of an applicant. ! 


| 
[ 6944] | 
Upon the basis of detailed findings, we specifically stated in our con- 
clusions "Under these circumstances, while there is a concentration of 
broadcast interests by Crosley in the areas under consideration, no 
| findings adverse to the public interest could be made therefrom in view 
7 of the widespread competition which Crosley experiences in these areas." 
Under the factual situation detailed in our findings, the Commission con- 
sidered that no question was present as to violation of the provisions of 
Section 3.636(a)(1). However, this conclusion was not expressly stated 
in the decision, and clarification in this respect will now be made. 
10. Insofar as WIBC's statements extend, they are accurate and 
such findings, as has been noted, were made in our decision . 22 F.C.C. 
Reports 421, 456, 457. A significant fact, however, has not been men- | 
tioned by WIBC. As pointed out in 22 F.C.C. Reports 456, 457 such 
overlap as exists falls within the Grade B contours of the stations in 
| question. More detailed findings with respect to the degree of overlap 
_ between Crosley's existing stations and its Indianapolis station are found 
at page 470 of 22 F.C.C. Reports. _/ The question is not as broad as 
WIBC presents it, in connection with the overlap situations. We are not 
here concerned with the degree of overlap between Crosley's television 
stations WLWT, Cincinnati, Ohio, WLWD, Dayton, Ohio, and WLWC, 
Columbus, Ohio for the significance of those matters goes to the 
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concentration aspect of Section 3.636. We considered this aspect in our 
decision, and we concluded that while there is a concentration of broad- 
cast interests by Crosley in the areas under consideration, no findings 
adverse to the public interest could be made therefrom in view of the 
widespread competition which Crosley experiences in these wrens! 

11. In the circumstances of this proceeding, the portion of 
Section 3.636 which speaks in terms of prohibitions against the 


T/ No Grade A overlap exists between any of the Crosley stations. 


8/ WIBC has asserted that in this decision "for the first time in any 

~ television proceeding," the Commission in considering the diversi- 
fication of ownership of the media of mass communication, has 
contented itself, insofar as Crosley is concerned, with a recitation 
of the other broadcast interests in communities where that applicant 
has stations located. WIBC is in error in this statement. 
Cf. WKRG-TV, Inc. , 10 RR 225; Evansville Television, Inc.; 11 


RR 411; Beachview Broadcasting Corporation, II RR 939; City of 
Jacksonville, 12 RR ii3. 
[6945] 


granting of a license to a party owning directly: or indirectly another 
television broadcast station "which serves substantially the same area" 
as the proposed station has application to the proposed Indianapolis 
station and any other stations, under common control, upon whose con- 
tours it may impinge. Thus, as our findings in our decision indicated, 

. the Grade B contour of the proposed Indianapolis station (12,519 square 
miles within its Grade B contour, 1,609,331 population) will overlap 

the Grade B contour (10,027 square miles and 2,283 ,620 population 
within such contour) of Station WLWD over an area of 700 square miles © 
within which there is a population of 49,283 persons; the Grade B contour 
of the proposed Indianapolis station will overlap the Grade B contour of 
Station WLWT (11,821 square miles and 2,091,167 population) over an 
area of 904 square miles within which there is a population of 60,586 
persons; and part of the overlap areas, 425 square miles and a popula- 
tion of 36,153 persons, would be within the Grade B contours of three 
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Crosley television stations. In view of the small degree of Grade B 


overlap in relation to the Grade B contours involved, the fact that the 
far greater part of the Grade B contours serve separate and distinct 
areas, the fact that separate communities with separate television 
channel allocations are involved, and the fact that no Grade A overlap 
exists, no contravention of Section 3.636(a) (1) of the Commission's 
Rules is apparent.2/ Cf. Lebanon Broadcasting Co., et al., 22 F.C... 
Reports 949. : 


9/ Asa further matter, we did not, in our decision, as — urges, 
compare item by item and category by category the programming 
of Crosley's Cincinnati station with WIBC's Indianapolis station. 

We recognized that we were faced with past broadcast records com- 
piled in different communities. We stated, inter alia, "Crosley, 
having no broadcast record in the locality involved, evidence as to 
its operations in other localities is relevant and material in a com- 
parison of the applicants." (22 F.C.C. Reports 486). We also 
stated that "Notwithstanding WLW is not a local station, it is the 
nearest aural broadcast station owned by Crosley to the principal 
community, and its 0.5 mv/m contour embraces a good part of the 
area to be here served and a substantial amount of evidence relative 
to this station was admitted by the examiner. Since direct com- 
parison of aural broadcast stations can be made -- and Indianapolis 
Broadcasting and WIBC have no visual broadcast stations -- this 
significant area of comparison should be fully considered." 

(22 F.C.C. Reports 487). When we came to an ultimate compari- 
son of the broadcast records of WIRE, WIBC, and WLW, we stated 
that "Since WIRE and WIEC are both located in the city of Indianap- 
olis, we will treat those particular stations first." (22 F. C.C. 
Reports 492). We then concluded that on an overall basis both 
WIRE and WIBC have satisfactory broadcast records, and that 
neither is entitled to a preference over the other in this connection. 
Crosley's past broadcast record was then considered and evaluated 
by the Commission, resulting in the conclusion that "Overall, the 


record of WLW is a superior one."' We stated, : 
| Footnote continued on following page.] 
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12. A number of other contentions were set forth in WIBC' Ss 
earlier petition for reconsideration, none of which again, however, 
raises problems which did not receive adequate treatment in the Com- 
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mission's final decision. 10/ Thus, WIBC contends that the Commis- 


sion's "downgrading" of WIBC on the basis of wholly inconsequential 
deviations from the specific percentages of proposals in a 1948 renewal 
application was wholly unwarranted and arbitrary. At page 463 of 

22 F.C.C. Reports, paragraph 148, we made extensive findings in this 
particular area, and at page 493 of the same volume of Reports, para- 
graph 14, we drew our conclusions upon the basis of such findings. It 
is to be noted that the deviations were not as inconsequential as WIBC 
would have us believe, e.g., it was proposed that the live programming 
would be increased to 41% whereas the performance indicated that it 
was decreased to 14.8%. WIBC also alleged earlier that the Commis- 
sion was arbitrary in failing to award WIBC a preference over WIRE on 
the basis of past broadcast records. This entire matter received our 
careful attention both in the findings and conclusions of our decision. 
We concluded that two matters in connection with WIBC's past operation 
detracted from the overall record of performance of its station. Thus, 
although 


_9/ [Footnote continued from preceding page. ] 


further, "Recognizing that it was made in a city other than the one 
here to be served, we believe it entitles Crosley to a significant 
preference over the other applicants in this proceeding." 

(22 F.C.C. Reports 494). We believe that is clear from the con- 
text of our conclusions that beyond the general use of types of pro- 
gramming for purposes of broadcast record evaluation, it cannot 
be said that we compared the programming of Crosley's Cincinnati 
station and WIBC's Indianapolis station "item by item and category 
by category.'’ As we pointed out, we recognized that Crosley's 
record was developed in a different community than the principal 
community involved herein. Its record was properly before us for 
consideration in determining the manner in which it had operated 
its station, and while it might not be appropriate to compare 
stations in different communities in a point-by-point: manner in the 
absence of knowledge of similarities between such communities, it 
is appropriate, as here, to note the records as developed in each 
community, and then to determine, on an overall basis, including 
a weighting of the operations of WLW as a station removed from 
the principal community (""Recognizing" this fact, as the decision 
stated), which record is the superior one. Cf. Westinghouse 
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Radio eeations, Inc. , 10 RR 878; Superior Television, Inc., 11 RR 

ot Jac onville , 12 RR1i3. Thus, the paeyions ‘denial 
of the sain ts raised was Self-explanatory. 


10/ WIBC alleges error because findings were made as to vations 
~ awards received by stations owned by Crosley whereas such find- 
ings were not made as to WIBC. The omission is not prejudicial 
for no conclusions were drawn upon the basis of such findings. 
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WIBC was found to be superior to WIRE in proposed programming the 
two matters noted weakened the assurance otherwise to be found from 
WIBC's past performance. We concluded, therefore, that on an over- 
all basis both WIRE and WIBC had satisfactory broadcast records, and 
that neither was entitled to a preference over the other in this’ connec- 
tion. Turning to Mid-West's earlier petition for rehearing, apart from 
allegations with respect to the participation of Commissioner Craven in 
the decision of this proceeding (discussed in 22 F.C.C. Reports 1453), 
its petition brought forward nothing which had not been fully covered and 
adequately treated in the Commission's final decision. — 11/ 








11/ Thus, Mid-West challenges the Commission's conclusions with 
respect to the Commission's denial of Mid-West's petition for leave 
to amend its application and reopen the record and with reference 
to the effect of Mr. Sadlier's failure to file personal income tax 
returns for the years 1941 through 1945. These matters were ex- 
tensively discussed in 22 F.C.C. Reports, pages 512-516. Nothing 
has been brought to our attention which would warrant disturbing, 
in any manner, the conclusions made. In its earlier petition for 
reconsideration, Mid-West also attacked the Commission's con- 
clusions in the areas of integration of ownership with nagement 
(See 22 F.C.C. Reports 498-502), planning and preparation 
(22 F.C.C. Reports 503), program proposals (22 F.C.C. Reports 
503-505), and past broadcast record and experience (22 F.C.C. 
486-497). Thus, Mid-West had asserted that "assuming the 
correctness of the Commission's conclusions as to the superiority 
of Crosley in the field of past broadcast experience and past broad- 
cast record... ," it is clear that the Commission made the fact 
that Mid-West is a newcomer a complete bar to the grant. It is 
apparent that our decision.herein in no sense operated as a disquali- 
fication of Mid-West on a comparative basis because of its being a 
newcomer. No assertion is made that our findings are inaccurate 
or insubstantial. We gave careful consideration to such findings, 
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and our evaluation thereof is clearly reflected in our conclusions. 

No reason is apparent for modifying any of the conclusions previously 
reached in our decision in any of the areas specified by Mid-West. 
Thus, as in the case of WIBC (see footnote 9 supra), the previous 
denial of the points raised was self-explanatory. 


[ 6948] 
13. Both WIBC and Mid-West urge that the recent decision of the 

United States Court of Appeals for the District of Columbia Circuit in 
The Radio Station KFH Company v. Federal Communications Commission, 
Case No. 13272, decided June 27, 1957, has application to the present 
matter. WIBC submits that as to the alleged novel questions validly 
and timely raised in its petition for rehearing, it is entitled to have them 
ruled upon by the Commission as exceptions to the Commission's final 
decision. Mid-West argues that in its exceptions and replies to the ex- 
ceptions to the Initial Decision it had advanced a number of contentions 
which the Commission did not properly rule upon in its final decision "as 
it was required to do." Mid-West asserts that the KFH decision is "an 
additional reason why the relief requested in its previous petitions for 
recoasideration and stay should have been granted." We are of the opin- 
ion that the KFH decision, as we understand it, does not contemplate the 
kind of relief requested by WIBC and Mid-West. WIBC did not, in its 
initial petition for reconsideration, complain that it was "left to guess, 
with respect to any material issue, which of several alternatives the 

’ Commission had in mind." Such WIBC petition for reconsideration 
alleged various errors in the Commission's decision, but at no point in 
the petition is it asserted that the basis of the Commission's action 
therein was not reasonably clear. Mid-West is in similar position. 
Having failed to urge in their petitions for reconsideration of the deci- 
sion that the Commission rule upon each exception taken, the parties 
cannot now in second petitions for reconsideration addressed to the 
Commission's more recent Memorandum Opinion and Order raise this 
matter for the first time. 
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14. The final matter to be considered is Mid-West's petition for 
immediate stay of the Commission's decision of March 8, 1957 and for 
suspension of the effective date of the Commission's actions of June 21, 
1957. WIBC filed a pleading in which it concurs in the relief requested 
by Mid-West, and urges that such relief be granted. In support of its 
request for stay of the Commission's decision of March 8, 1957, Mid- 
West urges that the Commission's order of June 21, 1957, denying by 
evenly divided vote the petitions for stay, rehearing and reconsideration, 
did not pass upon the merits of such requests, and that the Commission 
has thus failed to rule on any of the matters raised in such petitions. 
Mid-West also argues that the mere fact of the tie-vote is itself the 
most cogent evidence that said petitions raise serious questions of law 
and policy, and that the petitioners have made a very strong showing of 
ultimate success on the merits. The petitions of Mid-West and WIBC 
for stay must be denied. For reasons which we have set forth previously 
herein in connection with the effect of our Order released under an 
evenly divided vote, we find no merit in the requests for stay. In sup- 
port of its request for immediate suspension of the effective date of the 
Commission's actions of June 21, 1957, Mid-West asserts that doubt 
may exist as to whether, should Mid-West appeal to the Court while 
there were pending petitions for reconsideration before the Commission, 
it might be contended that the Court is without jurisdiction to entertain 
such appeal. It is also asserted that in the event Mid-West proceeded to 
appeal without raising before the Commission the questions pertaining to 
the alleged illegality of the Commission's action of June 21, 1957 doubt 
may exist as to whether the doctrine of failure to exhaust administrative 
remedies might be invoked to preclude consideration ! 


[6949] | 
of such questions in its appeal. Mid-West submits that in view of these 
considerations and to obviate such problems, the Commission should 


postpone the effective date of its actions of June 21, 1957, until it has 


i 
| 
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determined the pending petitions for reconsideration. In the circum- 
stances of this proceeding, the doubts-which petitioner contends exist 
as to the disposition of the Court appeal because of the matters noted 
would not warrant suspension of the effective date of the orders of 
June 21, 1957, pending determination of the instant petitions for re- 
consideration, since the Commission does not share the doubts. Timely 
filed petitions for rehearing, reconsideration, and stay have been denied 
earlier in this proceeding. In the face of these actions, it was incumbent 
upon the unsuccessful parties to perfect their appeals to the appropriate 
reviewing body within the time permitted by statute. Jurisdiction there- 
by attached in the Court upon the filing of the appeals. As to the instant 
petitions for rehearing and reconsideration, jurisdiction rests with the 
Commission for "The concept of an indivisible jurisdiction which must 
be all in one tribunal or all in the other may fit other statutory schemes, 
but not that of the Communications Act."' Wrather-Alvarez Broadcasting, 
Inc. v. Federal Communications Commission, D. C. Cir. Nos. 13617, 
13674, September 26, 1957. Out of an abundance of caution, the parties 
herein have filed further petitions for rehearing with the Commission. 
"That both tribunals have jurisdiction does not mean, of course, that 
they will act at cross purposes. The Commission's normal deference 
to the Court as the reviewing tribunal and the principle of judicial self- 
restraint can be relied upon to avoid unseemly conflict." ibid. 

15. In view of the foregoing, IT IS ORDERED, That the above- 

_described petitions of WIBC, Inc. and Mid-West T. V. Corporation for 
rehearing, reconsideration, stay, and immediate suspension ARE 
DENIED. 

16. IT IS FURTHER ORDERED, That the above-described 
petition of Indianapolis Broadcasting, Inc. for rehearing IS DENIED, 
with the exception that our Order of June 21, 1957 has been modified as 
noted in the text. 


FEDERAL COMMUNICATIONS COMMISSION* 
Adopted: October 25,1957 7; yy. Jane Morris 


Released: October 25, 1957 Secretary 


* See attached dissenting statements of Commissioners Hyde and 
Bartley. See attached concurring statement:of Commissioner Ford. 
. 7 , > VF e ae : 
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DISSENTING STATEMENT OF COMMISSIONER HYDE ~ 

I dissent. I am of the view that the decisions which have been 
entered fail to take into consideration changes in conditions of decisional 
significance. 1/ 

I question the validity of an order which purports to deny petitions 
for rehearing filed under authority of Section 405 of the Act on the basis 
of a 3-to-3 vote of the members. Such an order is contrary to the con- 
cept of action by majority vote inherent in the organization of the Com- 
mission as constituted by Act of Congress. The order is without support 
in any rule of the Commission and is contrary to the precedent of Com- 
mission practice from organization in 1934 until the present time. 

In connection with the decision of March 8, 1957, which is now 
the subject of petitions for rehearing, I indicated my concern regarding 
the failure of the majority opinion to give adequate consideration to the 
criterion of many previous decisions. It may be noted that in'17 of 55 
television hearing cases decided since July of 1952 when television 
processing was resumed, diversification of mass media of communica- 
tions has been regarded as either a controlling or major factor. In 
two additional cases I thought the decisions should have been given 


| 
greater weight to this factor 2/ The petitions for reconsideration which 
have been filed in this proceeding would afford the Commission an oppor- 


tunity to reconsider errors of procedure as well as substance’. — 
| 


1/ See Flemming & McNutt v. FCC, 225 F.2d 523; Buterpeles Company 
v. FCC, 231 F. 2d 708; W. S. Butterfield Theatres v. FCC, 237 
F. 2d 552; Southland Television Co. v. FCC No. 13021 Per Curiam 
Order entered October 2, 1956 (Petition for Cert. dented tby Supreme 
Court 2-25-57) 


Aladdin Radio and Television, Inc., 9 R.R. 1 (6-30- 53);. ‘Brush- 
Moore Newspapers, Inc., 11 R.R. 1113 (3-22-56); Northeast 

Indiana Broadcasting Co., Inc., 9 R.R. 261 (5-22-53); Tampa Times 
Co., 10 R.R. 77 (2-9-54); WIR, The Goodwill Station, Inc. , 

9 R.R. 227 (5-14-54); Oregon Television, Inc., 9 R.R. 1401 
(7-23-54); Enterprise Co., 9 R.R. 816 (8-6-54); McClatchy Broad- 
casting Co., 9 R.R. 1190 (10-4-54); KTBS Inc., 10 R.R, 811 
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(2-18-55); Southland Television Co., 10 R.R. 699 (5-20-55); Radio 
Station KFH Co., 11 R.R. 1 (6-9-55); Radio Wisconsin, Inc., 

10 R.R. 1224 (12-12-55); Scripps Howard Radio, Inc., 11 R.R. 985, 
(1-13-56). 


Biscayne Television Corporation, 11 R.R. 1113; WHDH Inc., 
13 R.R. 507 


In discussing this problem the U.S. Court of Appeals for the District 
of Columbia Circuit said: "We have heretofore suggested that re- 
hearings should be availed of by aggrieved persons both for their 
own protection and in order to afford opportunity to the Commission 
to correct errors or to hear newly discovered evidence before 
appeal."" 99 F. 24117 The principle here enunciated has been 
followed in many subsequent cases. 


[6951 ] 

Dissenting Statement of Commissioner Bartley 

While I concur in paragraph 2, I dissent to the remainder of the 
opinion because I would grant those portions of the petitions which seek 
reconsideration for reasons already set forth in my dissent to the 
Order of June 20,'1957 and the references therein (22 FCC 1459, 1462). 

Concurring Statement of Commissioner Ford 

I do not believe that the contentions made in the pleadings filed 
since the final decision in this case disclose any new factual or legal 
propositions which justify reconsideration or review of this proceeding 
beyond that which has been accorded. The Order released June 21, 
1957, denying certain petitions by a 3-3 vote of the Commission refers 
to the decision and the reasons there given for the denial of the peti- 
tioners' complaints. Although that Order does not repeat the grounds 
for denial the reference to prior Commission action therein contained 
is sufficient to apprise petitioners of the basis for the denial of its peti- 
tions in accordance with Section 6 (d) of the Administrative Procedure 
Act. For these reasons and the further reasons contained in this 
Memorandum Opinion and Order I concur in the foregoing action of the 
Commission. 
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MEMORANDUM OPINION AND ORDER 
By the Commission; Commissioners Hyde and Bartley dissenting and 
issuing statements; Commissioner Lee not parti- 
cipating; Commissioner Craven mee we from 
voting. : 

1. The Commission has before it for consideration that portion 
of a petition for reconsideration filed on July 8, 1957, by Mid-West 
T.V. Corporation (Mid-West) which seeks reconsideration of a memo- 
randum opinion and order (22 F.C.C. Reports 1453), released June 21, 
1957, which denied requests for reargument in the above-captioned 
proceeding. 1/ WIBC, Inc. (WIBC) in its petition for reconsideration 
and/or reargument filed July 1, 1957, in the above-entitled proceeding ; 
did not seek reconsideration of the above-described memorandum 
opinion and order. It has, however, ina reply to an opposition of 
Crosley Broadcasting Corporation (Crosley) to its petition for recon- 
sideration asserted error in our memorandum opinion and order of 
June 21, 1957. We will, therefore, treat such assertions as a request 
for reconsideration of such order, without regard to whether WIBC is 
entitled to such consideration. 

1/ Ina separate memorandum opinion and order, adopted this same 
~ day, we denied that portion of Mid-West's petition for reconsidera- 
tion which is addressed to our order of June 21, 1957 (22 F.C.C. 


Reports 1459), and we also denied therein WIBC" s petition for re- 
consideration. ! 


[6953] : 

2. The memorandum opinion and order released on June 21, 
1957, concerned itself with various pleadings urging that reargument 
before the Commission en banc should be scheduled because of the 
participation of Commissioner Craven in the final decision of this pro- 
ceeding (22 F.C.C. Reports 421). The Commission gave careful con- 
sideration to the arguments advanced by the parties, and on June 20, 


», 
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1957, adopted its memorandum opinion and order denying the requests 
for reargument by a 5-1 vote of the Commission. Commissioner Craven 
abstained from voting. 

3. Mid-West, in its petition for reconsideration, asserts that 
the Commission's action "is based solely upon the ground that it is not 
necessary ‘that the identical members of the Commission who either 
heard oral argument or who were members at the time of oral argument 
must decide the proceeding’ and that 'an individual who has become a 
member of the Commission subsequent to the time of oral argument is 
(qualified) to vote in the absence of a further oral argument'". Mid- 
West submits that it is clear from the Commission's opinion that it has 
now determined the issue of the legality of Commissioner Craven's vote 
without asserting any claim that the parties consented to his participa- 
tion. Petitioner is in error, as the most casual reading of the decision 
would make obvious. Two bases were set out in our memorandum 
opinion and order. The second, and independent, ground for denial of 
the petitions for reargument was that the parties consented, by their 
silence under circumstances in which there was an obligation to speak, 
to the participation of an absent Commissioner in the final decision 
herein. We stated "In these circumstances [no response to the question 
of whether any parties had any objection to any Commissioner not present 
participating], it must be said that the parties’ silence constituted a 
waiver of their right to advance objection, and, thus, in its effect, was 
equivalent to acquiescence in the absence of one Commissioner." We 
then proceeded to explain that in our view, for reasons set forth at 
length, it was not material that Commissioner Craven was not then a 
member of the Commission. Obviously an incumbent Commissioner, 
absent at the time of oral argument, is in no different position with 
respect to subsequent participation in the decision than a Commissioner 
appointed after the oral argument who has familiarized himself with the 
record. 

4. It is contended that the cases we cited in our memorandum 
opinion and order were not applicable for such cases did not involve a 
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statutory right to oral argument such as is granted by Section 409(b) of 
the Communications Act of 1934, as amended. We recognized that the 
particular cases cited did not involve a statutory right to oral argument 
for we ; 
| 
[6954] | 
stated "While the factual situations in these decisions are not on all 
fours with the facts of the present case, we are of the opinion that a 
general principle is established thereby which is broad enough to include 
the present matter.'"' So long as a Commissioner familiarizes himself 
with the record, we remain of the view that his presence at oral argu- 
ment is not a prerequisite to later participation. 
5. Mid-West points out that Section 409(b) of the Communications 
Act of 1934, as amended, expressly provides that the Commission shall 
"hear oral argument." It submits that this requirement was not fulfilled 
by the fact that "the entire proceedings herein including the transcript of 
oral argument upon the exceptions were available to Commissioner 
Craven. We do not decide the question of what might have been the effect 
of Commissioner Craven's participation in the final decision herein in 
the fact of non-acquiescence by the parties to"... any Commis- 
sioner who is not present participating in this proceeding," for that is 
not this case. The obvious purpose of the question asked at oral argu- 
ment was to provide an opportunity to the parties to object to the 
further participation in the proceeding of "any Commissioner" who had 
not been present at the oral argument. It has been mentioned herein- 
above that the parties did not respond to this question. In view of these 
considerations, we believe that it is inappropriate to construe the 
phrase “hear oral argument" in the manner suggested. Moreover, 
Section 409(b) provides that the Commission shall hear oral argument - 
not that each individual member shall hear such argument. It is to be 
noted, in this connection, that six of the Commissioners who partici- 
pated in the final decision were present at the oral argument. Peti- 
tioner has cited us to no authorities in support of its argument in this 
connection. | | 


! 
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6. WIBC's principal point is that at no point in the Commission's 
memorandum opinion and order denying the requests for reargument did 
the Commission discuss the issue of whether or not Commissioner 
Craven was disqualified from participating in the final decision. We 
have difficulty in understanding the view expressed by WIBC for we 
recognized that Commissioner Craven did not hear oral argument in this 
proceeding. We took particular note of the arguments that in order for 
Commissioner Craven's participation herein to be appropriate a further 
oral argument was necessary, e.g., the argument noted at page 1456 of 
22 F.C.C. Reports" . . . an individual who has become a member of 
the Commission subsequent to the time of oral argument is disqualified 
to vote in the absence of a further oral argument."" We disagreed with 
this particular argument, and our reasons therefor were set out at 
length in the memorandum opinion and order. No further elaboration 
is necessary. 


[6955] 

7. As is apparent from the foregoing, we have given careful 
consideration to petitioners’ request that we reconsider our memoran- 
dum opinion and order of June 21, 1957 denying requests for reargument. 
We have found no merit existing in such requests, and we adhere to and 
reaffirm, for the reasons there stated, our previous denial of the 
requests for reargument. 

8. In view of the foregoing, IT IS ORDERED, That the above- 
described pleadings of Mid-West T.V. Corporation and WIBC, Inc. 
ARE DENIED. 

FEDERAL COMMUNICATIONS COMMISSION * 
/s/ Mary Jane Morris 
Secretary 
Adopted October 25, 1957 
Released: October 25, 1957 
* See Attached dissenting statements of Commissioners Hyde and 


Bartley. 
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[6956] 
DISSENTING STATEMENT OF COMMISSIONER HYDE — 
I would grant the petition for the reasons given in my dissent to 
the Memorandum Opinion and Order denying the petition for rehearing. 
DISSENTING STATEMENT OF COMMISSIONER BARTLEY | 
I would grant reargument in view of the Commission's precedents 
in similar cases, namely Bay State Beacon, Inc. (3 R.R. 1464) and 
WBNX Broadcasting Co., Inc. (4 R.R. 205). | 


[6957] : 
MEMORANDUM OPINION AND ORDER | 
By the Commission; Commissioner Hyde abstaining from voting; Com- 
missioner Bartley dissenting and issuing a state- 
ment; Commissioner Lee not participating. 

1. The Commission has before it for consideration petitions to 
reopen the record in the above-captioned proceeding, to designate for 
hearing an application of Crosley Broadcasting Corporation (Crosley) for 

: | 


| 
1 
| 


mopification of . construction permit, and to consolidate the two pro- 
ceedings.2’ Crosley has filed oppositions to these pleadings. ‘The plead- 
ings submit, in substance, that the facts surrounding the modification 
applications filed by Crosley go the comparative aspects of the proceed- 
ing in that alleged substantial changes would exist in the areas of studios, 
planning, and the ability to effectuate program proposals. It dhould be 
pointed out that the modification applications have reference to the appli- 
cation (BPCT-1837) of Crosley for a construction permit which was 
granted on March 6, 1957 by the Commission after a comparative hearing 
on the several applications for construction permits for new television 
| broadcast stations to operate on Channel 13 in Indianapolis, Indiana. 

2. On July 18, 1957, Crosley filed with the Commission an appli- 
cation (BMPCT-4795) for modification of construction permit which 
requested : 


i 


1/ Petition to reopen the record, designate for hearing and consolidate 
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filed on July 30, 1957 by Indianapolis Broadcasting, Inc. and Mid- 
West T.V. Corporation; opposition thereto filed August 9, 1957 by 
Crosley Broadcasting Corporation; request of WIBC, Inc. filed 
August 9, 1957 to withhold action on modification application of 
Crosley Broadcasting Corporation, or, in the alternative, to 
designate for hearing; joint petition of Indianapolis Broadcasting, 
Inc. and Mid-West T.V. Corporation, filed August 22, 1957, to 
reopen the record, designate for hearing and consolidate; opposition 
thereto filed August 27, 1957 by Crosley Broadcasting Corporation; 
joint response of Indianapolis Broadcasting, Inc. and Mid-West 
T.V. Corporation, filed August 29, 1957, to Crosley's opposition; 
supplemental data filed on September 10, 1957 by Crosley Broad- 
casting Corporation to its opposition filed on August 27, 1957; and 
motion to strike such supplemental data, filed on September 16, 
1957, by Indianapolis Broadcasting, Inc. and Mid-West T.V. 
Corporation. 


[6958] 

authority to change main studio location to the transmitter site outside 
the city limits of Indianapolis, to make minor equipment changes, and 
which requested waiver of Section 3.613 of the Commission's Rules. In 
Exhibit No. 1 of such modification application, Crosley stated, among | 
other things: 

"Tt is expressly pointed out by Crosley that the foregoing 

request for change in location of the main studio should 

not be construed nor is it intended as an abandonment by 

Crosley of the main studio location as specified under 

BPCT-1837. In fact, Crosley has executed a long-term 

lease for the studio site property, has completed the archi- 

tectural plans for studio building and is in process of letting 

the contract for construction of these facilities as expedi- 

tiously as possible. However, under the Commission's 

Rules and Regulations, circumstances dictate that in order 

for Station WLWI to commence operation at the earliest 

practicable date and render service to the Indianapolis 

area, it must start operation with the main studios located 

at the transmitter site, pending completion of its television 

studio center in downtown Indianapolis. Thus it is compelled, 


—  , am we! | 
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in order to avoid delay, to complete the required proof 


of performance measurements and file a license applica- 

tion utilizing the main studios at the transmitter site. | At 

such time as the studios are completed, as specified under 

BPCT-1837, Crosley will then modity its license for the 

main studio location in accordance with its original permit." 
Indianapolis Broadcasting, Inc. and Mid-West T.V. Corporation (here- 
inafter referred to as petitioners) filed on July 30, 1957 a petition to 
reopen the record, designate for hearing and consolidate, directed to 
the above-described modification application. On August 13, Crosley's 
modification application was dismissed at its request. On the same 
date, Crosley filed with the Commission a modification application 
(BMPCT-4825) asking for authority to make changes in the make and 
type of transmitter, antenna, and monitors. No change was specified 
in the main studio location, the location stated to be the same as that 
authorized in the construction permit issued‘to Crosley. Petitioners 
on August 22, 1957, filed a second petition to reopen the record, 
designate for hearing, and consolidate, addressed to the later modifica- 
tion application filed by Crosley. In their pleading of August 22 , 1957, 
petitioners have incorporated in their entirety the statements contained 


in their pleading of July 30, 1957.2/ ! 


2/ WIBC, Inc., on August 9, 1957, filed a petition to withhold action 
on Crosley' s first modification application or, in the alternative, 
to designate the same for hearing. WIBC did ‘not renew its request 
with respect to the second modification application filed by Crosley. 





[6959 ] 
3. Petitioners submit that either under the original modification 
application or the present modification apelieation 2 the basic con- 
sideration is that Crosley proposes a temporary main studio location, 
uncertainties as to which make suspect the effectuation of its program 
proposals advanced at the hearing herein. It is asserted that it is nec- 
essary to reopen the record in this proceeding so that evidence with 
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respect to the nature of the temporary studios, the duration of their 
use, and the effect that such studios will have on "the critical initial 
phases" of operation of Crosley's television station may be considered 
and evaluated in connection with Crosley's comparative qualifications. 
These matters, it is urged, go to the essence of the Commission's 
decision, and are of decisional significance for ''the ultimate rationali- 
zation for the grant to Crosley was based upon Crosley's initial program 
proposals and the representations concerning their immediate realiza- 
tion." 

4. Crosley, in its opposition to the instant petitions to reopen 
the record, designate the modification application for hearing and con- 
solidate the two proceedings, states that it "does not contemplate any 
abandonment of its program plans, staffing or operations by reason of 
the use of the temporary studios, or deviation from the representations 
made in the hearing proceedings."’ Crosley asserts that it contemplates 
the use of temporary studios only, which are to be used until the regular 
studios, as authorized in its construction permit, are constructed and 
ready for occupancy. It states that as of the date of the filing of its first 
opposition, August 9, 1957, it had executed a 50-year lease for the 
studio site; had purchased the transmitter site; had completed the archi- 
tectural plans for the main studio building; contracted for video circuits 
connecting the main studio building with the transmitter; and had con- 
tracted for studio and technical equipment, including a remote color bus, 
color camera chains, and microwave and audio equipment. With refer- 
ence to the construction of the main studio building, as specified under 
the construction permit, Crosley states that it cannot be completed as 
rapidly as the other facilities due to the extensive size of the 


3/ In the second petition to reopen the record, directed to Crosley's 

~  gecond modification application, petitioners state that they "are 
informed, and therefore allege, that Crosley still proposes to use 
temporary studios, the nature of which is in no way disclosed to 
the Commission in the presently pending application." 
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4/ Thus, petitioners advert to portions of the Commission's decision 
~ Of March 6, 1957 (22 F.C.C. 421), as follows: 


",..we conclude that despite the inability of Crosley to develop a 
record in this proceeding favorable to it in the matters of' local 
residence and civic participation, its past record and its experience 
provide us with strong assurance that its proposed Indianapolis 
operation will rapidly become an integral part of the community, 
and will furnish thereto an equally satisfactory record of service. Me 

"Crosley responds to this [attack on program proposals upon basis 
of past performance in comparable communities] by stating that its 
program and staff plans were designed to rapidly establish its pro- 
posed Indianapolis station in the area with an emphasis on local 
program originations. Crosley submits that with its proposed 
station it would make greater efforts to integrate the station's 
activities with the community. In this record, nothing persuades 
us that Crosley's proposal in this particular connection is not en- 
titled to belief." | 





[6960] | 
structure involved. Crosley asserts that in its present modification 
application it requests changes in the manufacture and type of trans- 
mitter, antenna and monitors to be installed, and that no request was 
made for change in studio location. Crosley submits that the hearing 
proceedings herein did not contain any issue, nor did any basis of 
preference exist among the applicants, which involved the transmitting 
facilities to be installed by the applicants. It is urged, therefore, that 
no material variations in the operation of Crosley's station would result 
from the proposed change of transmitting facilities. Crosley points to 
Section 3.613(b) of the Commission's rules which prescribes that a 
licensee or permittee may change the location of a television studio 
within the community to be served upon notification to the Commission, 
and that the same does not require authorization of the Commission. 
Crosley states that "Under this rule, therefore, Crosley contemplates 
the use of temporary studios, notifying the Commission with respect 
thereto, and will in the future inform the Commission when it will com- 
mence operation from the regular studios as encompassed under BPCT- 
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5. Petitioners have responded to Crosley's opposition, and they 
reassert their position that the proposed modification goes to the heart 
of a very important aspect of the comparative process. It is asserted 
that since the modification request does not disclose the nature of the 
programming to emanate from the temporary studios, their size and 
description or the duration of their use, the foundation of the Commis- 
sion's decision is disturbed for the Commission relied heavily on Cros- 
ley's representations that its program proposals were designed to 
rapidly integrate its proposed station in the community with an emphasis 
on local program originations. Petitioners allude to W. S. Butterfield 
Theatres v. Federal Communications Commission, 237 F. 2d 552, 556, 
for the proposition that the "new evidence here goes to the foundation of 
the Commission's decision....," that a refusal to reopen the record 
herein deprives petitioners of their rights as competing applicants, and 
that the record of this proceeding must be reopened for reception of evi- 
dence of the new developments and to complete comparative consideration 
in the light of such developments. 

6. We disagree with the contention that the record herein must 
be reopened and that Crosley's modification application must be desig- 
nated for hearing and the two proceedings consolidated. It is important 4 
to point out that in our decision released on March 8, 1957, no bases of 
preference were found to exist among the applicants in the areas of 
studios, facilities, and staffing plans, and program proposals. The 
present modification application does not bring about substantial changes 
in factors as to which preferences were concluded to lie, to which the 
United States Court of Appeals referred in Butterfield, supra. The 
Butterfield decision is thus inapposite. We 


5/ Petitioners have filed a motion to strike a supplemental statement 

~ filed by Crosley on September 10, 1957. The motion to strike is 
granted for the supplemental statement does not comply with the 
provision of Section 1.730 of the Commission's Rules, which requires 
the prior consent of the Commission for the filing of pleadings beyond 
responses to oppositions. Crosley neither sought nor received such 
permission from the Commission. 
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stated in our decision in the present proceeding that "All applicants have 
been concluded to be equal in their programming proposals. Therefore, 
the primary issue relates to which applicant makes the strongest showing 
of probability that programming proposals will be carried out and of main- 
taining a continuing operation in the public interest."" We stated, further, — 
that in the Crosley applicant "is found the greatest assurance of effectua- 
tion of the proposals made in the public interest, due principally to the 
favorable record of past performance, its long years of experience in the 
broadcast industry, and the experience of the particular individuals that 
will be brought to the operation proposed."' It was concluded also that Cros- 
ley's "past record and its experience provide us with strong assurance that 
its proposed Indianapolis operation will rapidly become an integral part of 
the community, and will furnish thereto an equally satisfactory record of 
service."' Thus, in the critical aspect of effectuation of proposals Crosley 
was found to be superior. We observe nothing in the present modification 
application which gives us concern with respect to the effectuation of Cros- 
ley's proposals as made at the hearing herein. We note that in connection 
with its first modification application, Crosley expressly stated that such 
modification application should not be construed nor is it intended as an 
abandonment by it of the main studio location as specified in its original 
construction permit. It indicated therein the steps which it had taken to 
proceed with its plans for construction at the main studio location. It 
stated that at such time as the studios as proposed are completed it would: 
"then modify its license for the main studio location in accordance with its 
original permit." Again in its opposition to the instant petitions, Crosley 
stated that it "does not contemplate any abandonment of its program plans, 
staffing or operations by reason of the use of temporary studios, or devi- 
ation from the representations made in the hearing proceedings." It;is 
also stated that "Crosley contemplates the use of temporary studios only , 
which are to be located within the city of Indianapolis. They are to be 
used until the regular studios, as authorized under BPCT-1837, are con- 
structed and ready for occupancy." It is to be noted that Crosley 
has taken firm steps in the direction of 
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constructing its facilities at the main studio location as proposed. At 
no time have the petitioners suggested that it is not Crosley's intention 
to proceed with the construction of its studio facilities as proposed at 
the hearing herein. It is the petitioners’ position that in the absence of 
knowledge of facts as to the nature of the programming to emanate from 
the temporary studios, their size and description or the duration of 
their use, it is impossible of determination whether Crosley's initial 
operation will be in precise conformance with its hearing proposals to- 
ward the end that its "operation will rapidly become an integral part of 
the community."' It is true that the present modification application 
does not disclose the nature of the programming from the temporary 
studios, nor their size and description or the duration of their use. 
This is not significant, however, for Crosley was under no obligation to 
set these matters forth in its application. Its application seeks only 
modification of its construction permit to change transmitter, antenna, 
and monitors. The main studio location is stated to be the same loca- 
tion as that specified in its construction permit. Crosley has the right 
under Section 3.613(b) of the Commission's Rules to change the location fs, 
of its main studio within the community and the duty only of notifying the 
Commission promptly of any such change. No application for modifica- f 
tion of construction permit is necessary in these circumstances. 
Crosley, in its opposition, has stated that 


[ 6962] 
under the procedure outlined in Section 3.613(b) it contemplates the use 
of temporary studios, notifying the Commission with respect thereto, _ 
and that it will in the future inform the Commission when it will com- 
mence operation from the main studio location as specified in its con- 
struction permit. We take note of the fact that with reference to its 
present modification application Crosley states that it "does not con- 
template any abandonment of its program plans, staffing or operations 
by reason of the use of the temporary studios, or deviation from the 
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representations made in the hearing proceedings."' Should Crosley in 
its operation from the temporary studios not operate precisely in ac- 
cordance with its proposals made at the hearing herein, it would be 
unjustifiably limiting for the Commission not to recognize that some 
latitude must be afforded permittees in the early phases of operation. & 6/ 
This becomes especially apparent when, as here, the permittee demon- 





strates every intention to operate as authorized in its construction per- 
mit as soon as its principal studio facilities are completed. In the 
circumstances here set forth and considered, we find no merit in peti- 
tioners' request to reopen the record, designate the modification appli- 
cation for hearing, and consolidate the two proceedings. | 

7. One matter remains to be considered in connection with the 
petition to reopen the record. Petitioners assert that Crosley’s earlier 
filed modification application raises a subsidiary question going to 
Crosley's basic qualifications. More particularly, it is urged that it is 
apparent from the examination of the building proposed earlier asa 
studio-transmitter location that (a) the structure is much too large for 
use as a transmitter building alone, and (b) the structure is in an ad- 
vanced state of construction. Petitioners submit that 'In the light of 
public representations that Crosley has proposed to begin operations on 
or before September 15, 1957..., and in view of the commencement of 
construction of the proposed studio facilities several weeks ago, it is 
apparent that Crosley must have intended these premises to be used for 
studios long before the filing of the instant petition and modification. f 
When this is coupled with the fact that the period for appeal of the grant 
to Crosley expired on July 22, 1957, a serious question arises as to the 
concealment of the grantee's real plans regarding studio operations and 
programming." In their later filed petition to reopen the record it is 
‘stated that "the questions of misrepresentations and unauthorized con- 
struction, which were raised in the petition | filed on July 30, remain 
unanswered. The mere fact that Crosley now proposes to technically 
abandon certain phases of its belated request for approval of that un- 
authorized construction does not change the basic question as'to whether 
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Crosley concealed from the Commission its real plans regarding studio 
operations and programming." While petitioners speak in broad terms 
of unauthorized construction we note that nowhere in their pleading do 
they document this assertion. It is not shown, for example, that the 
construction of the building at the transmitter site was in any manner 
commenced before the issuance of the construction permit to Crosley. 
To characterize construction as "unauthorized construction," with its 
serious implications, demands more of the proponent thereof than flat, 
unsupported statements that such a situation obtains. We fail to see in 
the circumstances here that Crosley has, in any respect, concealed 
from the Commission its real 


6/ Ci. WKAT, Inc., 23 F.C.C. Reports 390, 393. 
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plans regarding studio operations and programming. When it filed 
its first modification application Crosley gave a detailed statement in 
explanation of its reasons for desiring to locate its main studio at the 
transmitter site for temporary operation. This is not the action of a 
permittee which is attempting to conceal its real plans regarding studio 
operations and programming. Nor can we infer, as petitioners would 
have us do, that the commencement of construction of a building at the 
transmitter location "several weeks ago" demonstrates that Crosley 
must have intended these premises to be used for studios long before the 
filing of its modification application. 

8. On the basis of the allegations in its pleadings, as set forth 
hereinabove, petitioners request the Commission to stay the effective- 
ness of its grant of March 6, 1957 until the effective date of the Com- 
mission's decision, after hearing, of the proceeding sought to be insti- 
tuted and consolidated therein. We have set forth at length our reasons 
for denying the relief requested by petitioners to reopen the record. 
Having concluded that there is no merit in the contentions urged, no 
reason exists for granting the stay requested. 
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9. In view of the foregoing, IT IS ORDERED, That the above- 
described petitions of Indianapolis Broadcasting, Inc. and Mid-West 
T.V. Corporation ARE DENIED. 

FEDERAL COMMUNICATIONS COMMISSION * 
/s/ Mary Jane Morris 
Secretary 
Adopted: October 25, 1957 
Released: October 25, 1957 ! 
* See attached dissenting statement of Commissioner Bartley. 
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Dissenting Statement of Commissioner Bartley ! 

I would grant that part of the petitions which requests that the 
record of the comparative proceeding be reopened to determine the 
impact of the modified proposals upon the comparative aspects of 
Crosley's programming and the effectuation thereof. I concur in the 
denial of the remainder of the requests of petitioners. | 


' 
I 
' 
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PETITION FOR RECONSIDERATION ! 
AND/OR REARGUMENT | 


WIBC, Inc., by its attorneys, respectfully requests réconsidera- 
tion of the Commission's Order (FCC 57-643; No. 46078) released 
June 21, 1957, in the above-captioned proceeding to provide a decision 
on the questions posed hereinafter and, in the event that a valid decision 
cannot be reached, to grant reargument. In support hereof, the follow- 


ing is shown: | 

1. On March 8, 1957, the Commission released a on 
(FCC 57-204; No. 41493) granting the application of Crosley Broadcast- 
ing Corporation for a construction permit for a new television broadcast 
station to operate on Channel 13 in Indianapolis, Indiana, and denying 
the applications of WIBC, Inc. , Indianapolis Broadcasting, Inc. » and 
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Mid-West T. V. Corporation.2/ Thereafter, on April 4, 1957, 


1/ The applicants will herein sometimes be referred to as follows: 

~ Indianapolis Broadcasting, Inc. as "WIRE"; WIBC, Inc., as 
"WIBC"; Mid-West T. V. Corporation as "Mid-West", and Crosley 
Broadcasting Corporation as "Crosley". 


[6966] 
WIBC filed a "Request for Reargument and Stay” and on April 5, 1957, 
a "Petition for Reconsideration” under Section 405 of the Communica- 
tions Act of 1934, as amended, and Section 1.390(b) of the Commission's 
Rules and Regulations. In its Petition for Reconsideration, WIBC 
presented to the Commission, inter alia, issues as to the application of 
Section 3.636 of the Commission's Rules and Regulations to the proposal 
of Crosley and whether the Commission could validly compare item by 
item and category by category the programming of a standard broadcast 
station in Cincinnati, Ohio, with the performance of a standard broadcast 
station in Indianapolis, Indiana, when there was a total lack of evidence 
that the needs and interests of residents of Cincinnati, Ohio, and Indian- | Fi 
apolis, Indiana, were similar in any respect, manner or form. In its - 
Petition for Reconsideration, WIBC also raised an issue concerning the f 
validity of the Commission's Decision in view of the participation j 
therein of Commissioner Craven, who, as shown by his concurring 


s .,  _ ® , gf 


opinion, at one time represented one of the applicants in this proceed- 
ing.” 

2. The above questions raised novel issues not theretofore con- 
sidered by the Commission. They were presented to the Commission 
in the "Petition for Reconsideration" to afford it an opportunity to 
decide these questions before presenting them, if necessary, toa 


2/ WIBC's request for reargument in this case was denied by a vote 
of 5 to1, with one Commissioner abstaining, by the "Memorandum 
Opinion and Order" released in the above-captioned proceedings on 
June 21, 1957. While believing that "Memorandum Opinion and 
Order" is erroneous and was premised primarily on a clear and 
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deliberate misconstruction of the basic points asserted by WIBC, 
and upon an erroneous interpretation of the law of "waiver," re- 
consideration of the action announced in said "Memorandum Opinion 
and Order" is not requested herein. 
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judicial reviewing body. Section 405 of the Communications Act of 1934, 
as amended; 47 U.S.C. 405. In considering these matters, however , 
the Commission was evenly divided with respect to granting the relief 
prayed for in the petition under consideration. Thus, the Commission 
has not decided these questions which have not heretofore been presented 
to it. It is quite possible that in reaching a decision on these substantial 
questions which were not and could not be presented prior to the filing of 
a Petition for Reconsideration, the Commission will be persuaded to’ 
favor WIBC or some other applicant over Crosley. As questions validly 
and timely raised, WIBC is entitled to have them ruled upon by this 
Commission as exceptions to the Commission's final decision. Failure 
to decide these questions is a denial of due process of law and of a full 
and fair hearing. The Radio Station KFH Company v. Federal Com- 
munications Commission, ___U.S. App. D.C. _s, __F, 2d 
(Case No. 13307 decided June ane 27, 1957). In this KFH case, Hiden 
Edgerton speaking for the Court said: 


"Though a specific ruling on each minor seemiticn 
is not indispensable, the parties and the court should not 
be left to guess, with respect to any material issue, which 
of several alternatives the Commission had in mind. It 
should make the basis of its action reasonably clear. We 
cannot find that it did so here. Its statement of reasons 
comes to little more than this: For one reason or another, 
all the exceptions not granted are overruled. This court 
must therefore remand the case to the Commission." | 


3. The filing of this request for clarification or reconsideration | 
of the Commission's "Order" of June 21, 1957, is without prejudice to 
the right of WIBC, Inc. to prosecute an appeal to the United States Cir- 
cuit Court of Appeals for the District of Columbia Circuit in connection 
with the above-captioned proceedings nor should the filing of this request 
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be considered as in any way constituting a waiver of any rights in con- 
nection with such appeal. 


[ 6968] 

4. The term of Chairman George C. McConnoughey as a Com- 
missioner expired June 30, 1957. Thus, when this Petition is con- 
sidered by the Commission there will either be a six man Commission 
or a new Commission member will have been appointed. If a majority 
vote cannot be obtained on the questions raised in this Petition, a re- 
argument might resolve the impasse and any such reargument would, in 
that situation, qualify a newly appointed Commissioner to vote in this 
case under Section 409(a) of the Communications Act. In re Bay State 
Beacon, Inc., 3 Pike & Fischer R.R. 1464-1464(a) (1947). 

WHEREFORE, THE PREMISES CONSIDERED, WIBC, Inc. 
respectfully requests the Commission to render a decision on those 
questions raised in its Petition for Reconsideration which are outlined 
herein and in the event that a valid majority vote cannot be obtained, to 
grant reargument in this proceeding. 

Respectfully submitted, 
WIBC, INC. 
By /s/ Thomas W. Wilson 


By /s/ Earl R. Stanley (R.L.I.) 
Its Attorneys 


Thomas W. Wilson 

_ Earl R. Stanley 

Dow, Lohnes and Albertson 

Munsey Building 

Washington 4, D. C. 
Attorneys for WIBC, Inc. 


July 1, 1957 


(Certificate of Service) 
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[Received July 12, 1957, F.C.C.] 


: OPPOSITION OF CROSLEY BROADCASTING CORPORATION TO 
! PETITION FOR RECONSIDERATION AND/OR REARGUMENT OF | 


SCS, ING 
Crosley hereby responds to the above-entitled petition filed 
herein by WIBC, Inc. on July 1, 1957. Said petition should be denied 
for the following reasons: ! 
1. On June 21, 1957, the Commission released two orders in 
the above-entitled proceeding. The first of these (FCC 57-642) was a 
"Memorandum Opinion and Order" approved by the Commission by a 
5 to 1 vote denying all requests for reargument before the Commission 
en banc made by Indianapolis Broadcasting, Inc., WIBC, Inc.., and 
Mid-West T. V. Corporation. The second of these was an "Order" 
(FCC 57-643) which stated that the Commission had considered the al- | BS 





legations made in the petitions for stay, rehearing and reconsideration BS 

filed by the above-named parties -- "' * * * and is evenly divided with i 4 

respect to granting the relief prayed for in the petitions thus considered. i _ 
| ; 


Accordingly, the petitions will be denied." | fg 
2. WIBC now requests the Commission to again consider two 

questions: (1) the application of section 3.636 of the Commission's 

Rules and Regulations to the proposal of Crosley and whether the Com- 

mission could validly compare the AM program performance of Crosley é 

in Cincinnati with that of WIBC in Indianapolis on the facts of record; f 

and (2) the : é 
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legality and propriety of Commissioner Craven's participation in me 
Commission's Decision and Order of March 6, 1957. ! 

3. Section 3.636 of the Comminsiar 6 Rules and Regulations 
deals with the subject of multiple ownership Ship of television stations and 
prescribes certain limitations upon such ownership. Crosley is and has 
at all times referred to in the record herein been the owner af multiple 


* ' 
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television properties, but the limitations prescribed by section 3.636 
permit it to acquire and operate another such station. Much of the 
record in this proceeding and much of the Commission's Decision and 
Order of March 6, 1957, were devoted to this subject.-/ Nothing 
appears in the record here which lends any support to the claim now 
made by WIBC that this subject was not fully and correctly dealt with by 
the Commission in its original decision and order or that anything new 
was presented either by WIBC's original petition for reconsideration 
(April 5, 1957) or its present petition (July 1, 1957). 

4. The fact is that Crosley's status as the owner of television 
properties and the manner in which it had developed and operated them 
was one of several reasons for the Commission's decision and order 
preferring Crosley. | Nothing filed by WIBC originally or now presents 
any adequate or compelling reasons why the facts found, the conclusions 
stated, and the summation given by the Commission in support of its 
said decision and order are not valid and proper and well within the 
authority conferred upon the Commission by the pertinent provisions of 
the Act. Pinellas Broadcasting Co. v. FCC, 230 F.2d 204 (D.C. Cir. 
1956). The Commission's Order of June 21, 1957 (FCC 57-643) upon 
which the Commission divided evenly, constituted a denial of WIBC's 
April 5 petition for reconsideration, but even if it could be validly 
claimed that the Commission's action of June 21 did not constitute such 
a denial, WIBC's July 1 petition presents no new questions and preserves 
no old ones. There is nothing in 


*/ Findings of Fact, Pars. 90-132, 235; Conclusions, Pars. 1-62; 
™~ Commission Decision and Order of March 6, 1957, Vol. 22, FCC 
Reports, pp. 421 et seq. 
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section 405 of the Communications Act or in the Administrative Procedure 
Act or elsewhere in the law relating to the activities and functions of the 
Federal Communications Commission which requires it to make multiple 


decisions of the same point. 
y Oe 
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5. All questions relating to the validity of Commissioner 
Craven's vote on the Commission's Decision and Order of March 6 as 
well as the desirability and/or the necessity for reargument before the 
Commission en banc because of his said participation were fully dealt 
with and disposed of in the Commission's first order of June 21, 1957 
(FCC 57-642). That action was approved by a 5 to 1 vote of the Com- 
mission. There can, therefore, be no basis either in law or in fact for 
claims now made concerning either the Commission's failure to pass 
upon these questions or further oral arguments concerning the same. 

6. WIBC's reference to the recent decision in the Wichita case 
(The Radio Station KFH Company v. Federal Communications Commis- 
sion, _U.S. App. D.C. __, ___—~*F.2d__ (Case No. 13307 
decided June 27, 1957)) has no bearing here. In the first place, we 
have demonstrated that WIBC's petition for reconsideration of April 5, 
1957 presents no questions which were not adequately dealt with in the 
Commission's decision and order of March 6, 1957, and its order of 
June 21, 1957 (FCC 57-642). The fact that the Commission's decision 
of a particular question was not that desired by WIBC does not alter the 
fact that such decision was made. In the second place, the court's 
opinion in the Wichita case (Slip Op. , pp. 3-4) makes manifest that the 
Commission's failure properly to deal with material issues in its original 
decision and order must be pointed out by petition for rehearing if 
prejudicial error is to be claimed. An examination of WIBC's April 5 
petition for reconsideration shows no such treatment of the questions 


now urged. | 

7. WIBC has shown no basis for its request that the Commission 
again consider and deal with either the application of section 3. 636 of 
the Commission's Rules and Regulations to the facts of this case, or the 
participation of Commissioner Craven in the Commission's Decision 
and Order | 
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of March 6, 1957. Its petition of July 1, 1957, merely constitutes an 
attempt to extend the administrative process beyond the limitations 
authorized and established by law. | 

WHEREFORE, THE PREMISES CONSIDERED, Crosley requests 
that the Commission forthwith deny WIBC's petition for reconsideration 
and/or reargument filed July 1, 1957. 





Respectfully submitted, 

/s/ D. C. Patrick 

/s/ Parker D. Hancock 

/s/ Corwin R. Lockwood af 
HOGAN & HARTSON 


810 Colorado Building 
Washington 5, D. C. 


Attorneys for a 
Crosley Broadcasting Corporation 


July 11, 1957 


[Certificate of Service] 
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* * * * * 


REPLY TO "OPPOSITION OF CROSLEY 
BROADCASTING CORPORATION TO PETITION 
FOR RECONSIDERATION AND/OR REARGU- 


MENT OF WIBC, INC." 


WIEC, Inc. replies to the "Opposition of Crosley Broadcasting 
Corporation to Petition For Reconsideration And/Or Reargument of WIBC, 
Inc. ,"" filed July 11, 1957 in the above-entitled proceeding. In support 
hereof, the following is shown: 

1. On June 21, 1957, the Commission released two Pere in the 
above-captioned proceeding. The first of these Orders was a Memoran- 
dum Opinion and Order (FCC 57-642; No. 46076) approved by the Commis- 
sion denying all requests for reargument before the Commission en banc 
which requests had been filed by WIBC, Inc. and other parties in this 
proceeding. The second was an "Order" (FCC 57-643; No. 46078) which 
stated that the Commission had considered the allegations made in the 
several petitions for stay, rehearing and reconsideration but being 
“evenly divided, " denied the relief requested. 








(6976) 
2. On July 1, 1957, WIBC, Inc. filed a "Petition For Reconsidera- | 

tion And/Or Reargument" of the Commission's Order of June 21, 1957. , 
In its opposition to this pleading, Crosley asserts that the Commission’ S 
decision refers to Crosley as the owner of multiple television broadcast 
stations, that, therefore, the Commission had considered the possible . 
application of Section 3.636 of the Commission's Rules and Regulations 
to the Crosley proposal. A careful reading of the Commission's decision 
and orders in this case reveals, however, that at no point. was any refer- 
ence made to that particular Section of the Rules. In fact, it was clear 
from the decision and orders that the Commission had ignored completely 
its long-established, judicially-sanctioned, policies concerning the basic 
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purpose and function of the criteria of diversification of ownership of the 
means of mass communication, as well as the specific provisions of its 
own Rules and Regulations. WIBC, Inc., in its petition for reconsidera- 
tion in these proceedings, pointed out that the application of this specific 
Rule, as well as past judicial and administrative precedent, to the di- 
versification of ownership factor had been omitted from consideration 
and decision. In view of the requirements of the Communications Act, 
and particularly of Section 405 thereof, WIBC, Inc. brought this matter 
to the Commission's attention prior to asking for review by a suitable 
judicial reviewing body. 1/ The Commission's Order denying this re- 
quest was premised simply on the basis that the Commission was "evenly 
divided" with respect to 


1/ WIEC, Inc. pointed out, inter alia, "In this case, the Commission 
failed completely to reach the question of the validity of a departure 
from the normal rule (Rule 3.636) and the required showings of 
fact have neither been made nor their absence explained." See par. 
39, p. 29, "Petition For Reconsideration," filed April 5, 1957 by 
WIBC, Inc. 


[ 6977] 
granting the relief requested and thus, said order raised an additional 
issue which has now been presented to the Commission to afford it an | 
opportunity to decide the said further issue prior to the time that the same 
is raised for judicial review. Crosley's reasoning in claiming, as it 
does, that the Commission has heretofore considered the application of 
Section 3.636 of the Rules and Regulations to the Crosley proposal, when 
at no point in the decision is reference even made to the provisions of 
that Rule, is incomprehensible, illogical and wholly without support in 
the record. 

3. In addition, Crosley asserts that all questions relating to the 
validity of the participation in the decision of a Commissioner, who was 
not on the Commission at the time of oral argument and whose vote was 
determinative of the case, was disposed of by the Commission's 
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Memorandum Opinion and Order of June 21, 1957, which was adopted by 

a five-to-one majority. A careful reading of said Memorandum Opinion 
and Order, however, will reveal that at no point in the Memorandum Opin- 
ion and Order. did the Commission discuss the issue of whether or not 
Commissioner Craven was disqualified from participating in that de- 
cision. Instead, the Memorandum Opinion and Order was premised pri- 
marily upon an erroneous determination that the parties, by their silence 
in the premises, had waived their rights to thereafter advance objections 
to any one of the Commissioners participating in the decision. The Memo- 
randum Opinion and Order also misconstrued the argument of WIBC, Inc. 
and incorrectly characterized that argument as being a contention that 
each time a case is decided, the Commissioners who participate must be 
the identical Commissioners who heard oral argument, who must have 
been | 


[ 6978] | 


2/ Of course, no such contention was ever 


Commissioners at that time. 
made by WIBC, Inc. nor was that an accurate summarization of the 

basic position taken in its Request For Reargument and Stay filed in these 
proceedings. 3/ In fact, as shown by the petition for reargument and 
stay, WIBC, Inc. pointed out that in the most unusual circumstances of 
this case, which any one familiar with Commission proceedings would 
agree are unique in many aspects, a Commissioner who, in effect, de- 


cides 


2/ The characterization of the petitioners' arguments is as follows 
(Memorandum Opinion and Order, FCC 57-642, par. 6(b), p. 5, 
released June 21, 1957): "Stated in other words the argument is, 
in substance, that the identical members of the Commission who 
either heard oral argument or who were members at the time of 
oral argument must decide the proceeding, and that an individual 
who has become a member of the Commission subsequent to the 
time of oral argument is disqualified to vote in the absence of a 
further oral argument." 


, * ' 
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3/ The contentions of WIBC, Inc. on this point are set forth in Para- 
graphs 2 through 5, inclusive, of its Request for Reargument and 
Stay, filed April 4, 1957 in this case which read as follows: 


"2. As noted in its Decision herein, Oral Argument in this 
proceeding was held May 25, 1956, before the Commission en banc 
at which each of the parties and the Broadcast Bureau of the Com-— 
mission appeared and participated. Six of the Commissioners who 
participated in this decision were present at that argument; one 
former Commissioner (Commissioner Webster) was absent. As 
stated previously, one of the present Commissioners (Commissioner 
T. A.M. Craven) participating in the final decision in this case was 
not a member of the Commission at that time. WIBC did not and 
could not consent to the participation of Commissioner Craven in 
the decision in this case. As shown by his concurring opinion, 
however, it would have been impossible for the Commission to ar- 
rive at its decision without the vote of Commissioner Craven. 


"3. The Commission has uniformly held that under the 
above circumstances, upon request, Section 409(a) of the Communi- 
cations Act requires that oral argument be rescheduled. Thus, in 
Bay State Beacon, Inc., Pike & Fischer R.R. 1464-1464(a) (1947), 
the Commission stated: 


‘When a case is heard by an Examiner and a Com- 
missioner or Commissioners who did not hear oral argument, 
participate in the final decision, the parties not having con- 


sented thereto, and when it would not have been possible to 
arrive 


[ 6979] 
the case must hear oral argument since the parties to the proceeding had 
not consented to his participation without prior oral argument before him. 
It cannot be said under these circumstances, nor does it affirmatively 
appear, that the Commission considered the issue raised by WIBC, Inc. 
as to whether the Commission's decision was proper in view of the fact 
Commissioner Craven was disqualified to participate in that decision. 

4. The Communications Act of 1934, as amended, and specifically 
Section 405 thereof, provides that a petition for reconsideration and re- 
hearing is a prerequisite to judicial review where a party relies upon 
questions of fact or law upon which the Commission has been afforded 
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no opportunity to pass. Implicit in the requirement that such issues be 
first presented for ruling to the Commission, prior to judicial 


3/ Continued. 


at the final decision as announced by the Commission 
without the vote of such Commissioner or Commissioners, 
and when a timely petition for rehearing is filed pointing 
out these facts, the final decision should be set mnie and 
further oral argument be held.' 


"4. The holding in the Bay State case was eceiiied in WBNX 
Broadcasting Co., Inc., 4 Pike & Fischer R.R. 205 (1947). Re-— Re- 
cently, the Commission has affirmed the above interpretation of 
Section 409 in an 'Opposition to Motion for Stay Pending Hearing 
and Determination of Appeal’ in the case of KARM, The. George 
Harm Station v. Federal Communications Commission, filed 
February 9, 1956 with the United States Court of Appeals for the 
District of Columba (Case No. 13,150). There, the Commission 
pointed out that its own decisions ‘reveal that where a Commissioner 
who did not hear oral argument participates in the final decision, 
and the parties have not conserted thereto, and the vote of the Com- 
missioner who did not hear oral argument was necessary to the 
final decision, on the filing of a timely petition, oral ss ai has 
been rescheduled. 


"5. WIBC believes that, under the spduinstencen of this 
case, the Commission should have, consistent with its long-estab- 
lished interpretation of Section 409 of the Communications Act of 
1934, as amended, ordered reargument in this case prior to the 
final decision therein. WIBC herewith requests such reargument 
which it is entitled to as a matter of law." (Emphasis supplied) 


[ 6980} : 
review, is the requirement that the Commission must initially decide 
such issues, correctly or incorrectly. A court, on appeal, would not, 
and in our view could not, substitute itself for the Federal Communica- 
tions Commission and decide the merits or the lack of merits to the new 
issues raised by WIBC, Inc. and the other parties in their respective 
requests for rehearing and reconsideration in this case..—A "tie vote" 
is not a resolution of those issues presented to the Commission for de- 
cision in this case, and the parties and the reviewing judicial authority 
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are thus left to guess why the Commission did not consider the application 
of one of its specific rules and regulations to the proposal of Crosley 
Broadcasting Corporation. The Commission's failure to decide the new 
issues is, we think, error. 

5. Crosley also asserts that the Court's opinion in The Radio Sta- 
tion KFH v. Federal Communications Commission, App. D.C. 

(Case No. 13272, decided June 27, 1957), requires that the 
"Commission's failure properly to deal with material issues in its 
original decision and order must be pointed out by petition for rehearing 
. ." and, in a most astounding statement, that "an examination of 

WIBC's April 5 petition for reconsideration shows no such treatment of 
the question now urged."" For purposes of elucidation, the following 
language is quoted from WIBC's Petition for Reconsideration filed April 
5, 1957 in this case: 


"38. It is undisputed in this record that with the 
proposed Indianapolis station awarded to Crosley by the 
Commission's Decision, there would be four Crosley sta- 
tions which would encompass within their service areas 
33,935 square miles and a population of 5, 077, 442 persons. a 
Of these areas and populations, 1,984, 444 persons would receive PA 
television service from two Crosley stations and 92,141 per- $$ 


sons in an area of 1, miles wo receive service " 
from three f 
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Crosley television stations. In addition, substantially the en- 
tire area served by these stations would be receiving another 
broadcast service, also controlled by Crosley, through the 
facilities of Station WLW, Cincinnati, Ohio. 


"39. WIBC submits that overlap such as exists as to 
Crosley in this case compels the conclusion that Crosley owns 
directly television broadcast stations which serve substantially 
the same area and that that applicant comes within the pro- 
hibition of Section 3.636 of the Commission's Rules and Regulations, 
which, as noted, authorizes deviations only where the public 
interest so requires. 


their absence explained. See Democrat P 


& ai: 
ah: Ay if. 
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Federal Communications Commission, 91 App. D.C. 72, 

202 F. 2d 298 (1952). The decision in that case makes: 

one thing clear and that is that the Commission is bound by 
the specific requirements of its Rules which it establishes and 
that permitting an exception to the Rules without even dis- — 
cussing the rule or considering the requisites for such excep- 
tion contained in the rule is arbitrary. In this case, the 


Sree thera lov et , 
support of its deviation from the policy e announced in 

Section 3.636 and the same is it and con to'law." 

(Emphasis supplied) | 

6. Finally, Crosley Broadcasting Corporation, in a wholly u un- 
reasonable and unsupportable accusation, states that the petition filed by 
WIEC, Inc. on July 1, 1957 "merely constitutes an attempt to'extend the 
administrative process beyond the limitations authorized and established 
by law." Evidently, Crosley Broadcasting Corporation is unfamiliar 
with the provisions of the Communications Act of 1934, as amended, as 
interpreted by the Courts. Cf. Albertson v. Federal Communications 
Commission, 182 F.2d 397 (1950). In any event, it is the firm convic- 
tion of WIBC, Inc., that when errors of substance and procedure are 
quite evident, an administrative agency, such as this Commission, should 
be given an opportunity and should be urged to rule, correctly or incor- 
rectly, upon those questions prior to the time that my 
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they are presented to a judicial reviewing body. a | ae 


A 
& 


WHEREFORE, THE PREMISES CONSIDERED, WIEBC, inc. re- 
spectfully requests the Commission forthwith to set aside its "Memorandum 
Opinion and Order" and its "Order" of June 21, 1957, in the above-en-_ 
titled proceeding, grant reconsideration and reargument to WIEC, Inc. , 
as heretofore requested in previous pleadings, and forthwith deny and 
dismiss the "Opposition of Crosley Broadcasting Corporation to Petition 
for Reconsideration And/Or Reargument of WI WIBC, — in these 
proceedings on July 11, 1957: 


Respectfully subeniited, 


y 
oe 
'- 
‘ 
, 
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WIBC, INC. 
By /s/ Thomas W. Wilson 
By /s/ Earl R. Stanley 
Its Attorneys 


Thomas W. Wilson 

Earl R. Stanley 

Dow, Lohnes and Albertson * 
Munsey Building 

Washington 4, D. C. 


Attorneys for WIBC, Inc. 
July 18, 1957. 


4/ It will be noted that the Petition for Reconsideration And/Or Re- 
argument filed by WIBC, Inc. on July 1, 1957 was submitted with- mm 
out prejudice to the right of that applicant to file an appeal. And, 
in fact, such a notice of appeal will be filed within the next few 
days in which all the issues heretofore presented to the Commission 
for a ruling and not ruled upon, as well as all other issues as to 
which the Commission committed error in deciding, will be pre- 
sented to the appropriate judicial reviewing authority. 


[6983] 
(CERTIFICATE OF SERVICE) 


[ 6984] 
[Received Aug. 12, 1957, FCC Mail & Files] 
A a x x * Ba 


REQUEST FOR A STAY 


WIEC, Inc., by its attorneys, hereby respectfully requests the 
Commission to stay immediately its decision released March 8, 1957, 
and the effective dates of its orders of June 21, 1957 (FCC 57-643, No. 
46078; FCC 57-642, No. 46076) in the above-captioned proceeding. In 
support hereof, the following is shown: 

1. The Federal Communications Commission, on March 8, 1957, 
released its decision in this proceeding in which it denied the applica- 


«,% x 4 NY ‘hss 
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tion of WIBC, Inc., and granted the application of Crosley Broadcasting 
Corporation. On April 4, 1957, WIBC, Inc., filed a request for reargu- 
ment and stay of the effective date of the Commission's decision and, on 
April 5, 1957, a petition for reconsideration and rehearing. On June 21, 
1957, the Commission issued a "Memorandum Opinion And Order" 

denying the request for reargument which had been filed and simultaneously 


therewith issued an "Order" denying the petition for 
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reconsideration and rehearing which had been filed in this case. In deny- 
ing the request for rehearing and reconsideration, the Commission 
stated that it considered the allegations contained in the petitions for stay, 
rehearing and reconsideration and was "evenly divided" with respect to 
granting the relief prayed for in the petitions thus considered and that, 
accordingly, said petitions would be "denied." Three Commissioners 


dissented from the "Order" denying the petition for rehearing and recon- 


sideration; one Commissioner abstained from voting. ; 

2. On July 1, 1957, WIBC, Inc., filed a petition requesting review 
of the June 21, 1957 Order. An opposition to this request was filed by 
Crosley Broadcasting Corporation and a reply to said opposition by WIBC, 
Inc. These pleadings, together with other pleadings filed by the parties 
in this proceeding are presently pending before the Commission. 

3. On July 5, 1957, Mid-West TV Corporation filed a "Petition 
For (1) Immediate Stay of Decision of March 8, 1957; and (2) Immediate 
Suspension of Effective Date of Actions of June 21, 1957." As pointed | 
out in that request, the only just and proper method of obviating the 
problems in the above-captioned proceeding is for the Commission to 
postpone the effective date of its actions of June 21, 1957, until resolu- 
tions of the matters raised in the pleadings before the Commission. 
WIEC, Inc. concurs in and here urges that the request made by Mid-West 
TV Corporation be forthwith granted. ;: i 
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WHEREFORE, THE PREMISES CONSIDERED, WIBC, Inc. re- 
spectfully requests that the Commission stay the effectiveness of its 
decision of March 8, 1957, and suspend the effective date of its actions 
of June 21, 1957, in the above-captioned proceeding and grant WIBC, 
Inc. such further relief as it seems just and proper under the circum- 
stances. 


Thomas W. Wilson Respectfully submitted, 
Carl R. Stanley WIEC, INC. 


Dow, Lohnes and Albertson 
Munsey Building By /s/ Thomas W. Wilson 


Washington 4, D. C. By /s/ Earl S. Stanley 
Attorneys for WIBC, Inc. Its Attorneys 
August 9, 1957. 


[6987] 
[Certificate of Service] 


[6988] 
[Received Aug. 15, 1957, F.C.C. ] 


OPPOSITION OF CROSLEY BROADCASTING CORPORATION 
TO REQUEST FOR STAY OF WIBC, INC. 


EE eA Eee 

Crosley Broadcasting Corporation, by its attorneys, submits 
this opposition to the Request for Stay, filed herein by WIBC, Inc. on 

August 9, 1957. 
| 1. WIBC relies on a petition filed herein by Mid-West T. V. | 
Corporation on July 5, 1957 for the grant of its instant request. No new 
facts or arguments are presented by WIBC in support of the grant of the 
relief prayed for. 

2. On July:15, 1957, Crosley submitted its opposition to the 
above-described Mid-West petition. Thus, that opposition is also 
responsive to the WIBC petition. WIBC is here attempting to extend the 
administrative process unduly and beyond proper limitations. Its request 
should be denied. 





I hy. 
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WHEREFORE, the premises considered, Crosley requests that 
the Commission forthwith deny the Request for Stay filed herein by 
WIBC on August 9, 1957. | 
. Respectfully submitted, | 
/s/ Parker D. Hancock 
/s/ Corwin R. Lockwood 


August 14, 1957 HOGAN & HARTSON 


| 
| 
* * * * | 
| 


Attorneys for 
Crosley Broadcasting Casparstion 


[6989] : 
[Certificate of Service] | 
i 
[7116] | 
| Received Sep. 18, 1957, F.C.C. Mail & Files] 
* x * * | 
Law Offices 
gf ’ 
ah DOW, LOHNES AND ALBERTSON 
ey Munsey Building 


Washington 4, D. C. : 
September 18, 1957 


Federal Communications Commission 
Washington 25, D. C. 


Re: Application of Crosley Broadcasting Soupenaktod for 
Modification of Construction Permit for Station WLWI, 
Indianapolis, Indiana (File No. BMPCT-4825). | 

Gentlemen: 

On August 13, 1957, Crosley Broadcasting Corporation filed with 
the Commission the above-referenced application requesting moulification 
of the outstanding construction permit for Television Broadcast Station 
WLWI, Indianapolis, Indiana so as to specify an RCA 50 kilowatt trans- 
mitter, and an RCA antenna system, anda change in the modulation 
monitor. This application is presently pending before the Commission. 

An investigation of the extent and nature of the construction of 


Station WLWI has been ae and demonstrates that ss has, in fact, 
ity Fe 
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already installed an RCA 50 kilowatt transmitter and an RCA antenna 
system at Station WLWI, all without prior Commission authorization. 
An affidavit concerning this construction is being prepared and will be 
supplied to the Commission in the immediate future. 

As the Commission is aware, it is the intent of Section 319(a) of 
the Communications Act of 1934, as amended,that actual construction of 
a broadcast station shall not be undertaken until it is first authorized by 
the Commission. The legislative history leaves no doubt but that this is 
the meaning of the language of Section 319(a). In fact, this provision of 
the Act imposes upon the Commission the duty to deny an authorization 
to an applicant who has constructed without first receiving a constructipn 
permit. 

It is evident here that Crosley has proceeded with the construction 
of Station WLWI prior to Commission approval of an application for 
mocification of construction permit and contrary to 


[7117] 


Federal Communications Commission 
September 18, 1957 
Page Two 


the provisions of Section 319(a) of the Act. Accordingly, its pending 
application for modification of construction permit (File No. BMPCT 
4825) must be denied. 
Because of the pendency of the Crosley application for modifica- 
, tion of construction permit, the interested parties are taking this means 
‘of bringing the foregoing facts to the attention of the Commission. 
Very truly yours, 


/s/ Thomas W. Wilson 
Counsel for WIBC, Inc. 


/s/ Thomas N. Dowd 
Counsel for Indianapolis Broadcasting, Inc. 


/s/ Benedict P.-Cottone 

/s/ Samuel Miller 

Counsel for Mid-West TV Corporation 
cc: Hogan & Hartson 


7 a a 


Counsel for Crosley Broadcasting Corporation 








: [7119] 


297 
[7118] 
[Received Sep. 24, 1957, FCC Mail & Files] 


HOGAN & HARTSON 

Colorado Building | 
Washington 5, D. C. ! 

| September 23, 1957 
Federal Communications Commission 
Washington 25, D. C. | 


Re: Application of Crosley Broadcasting Comporation, 
Indianapolis, Indiana, File No. BMPCT-4825 | 


Gentlemen: | 

This is in reference to the letter of September 18, 1957 from 
counsel for WIBC, Indianapolis Broadcasting and Mid-West, relating 
to the above-entitled application. | 

The purpose of the instant application is to specify changes in the 
transmitter and antenna from those originally designated. These changes 
are technical in nature and will not result in a change in power or a change 
in service area of the Crosley station. As the Commission knows, the 
original technical proposal of Crosley for a Channel 13 station in Indian- 
apolis was submitted nearly four (4) years ago. After a hearing with the . 
competing applications of WIBC, Indianapolis Broadcasting and Mid-West, 
the Commission, on March 6, 1957, granted Crosley a permit for sucha 
station. i 

Crosley proceeded promptly with the construction of the station. 
However, in view of the passage of time since the original proposal and 





developments and experience, Crosley felt that it was appropriate and 
proper to modify its technical proposal by specifying a different trans- © 
mitter!/ and antenna. As the Commission knows, under similar cir- 
cumstances, such changes are often requested and approved as a routine 
matter of course. | 
17 TAG CFSaTSy Wa the transmitter originally specified it was 
previously used for its Atlanta station. 


[7119] ae 


aoe 


Hogan & Hartson | 
Federal Communications Commission - 2 September 23, 1957 


In the construction of its tower and transmitting facilities Crosley 
installed the antenna specified in the above-entitled application. This 
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was done because the construction crews were at the site and completing 

the tower construction and in the belief that, in view of the minor, tech- 

nical nature of the change, approval would be routine. In addition, Crosley 

has purchased and has on hand the transmitter specified in the above ap- 

plication. However, this transmitter is not operative at this time but 
could be put into operation without undue delay upon authority from the 

Commission. It is submitted that, under the circumstances, there has 

been no violation of Section 319(a) of the Communications Act. 

It is apparent that the letter of September 18 is a new attempt on 
the part of Crosley’s competitors in the Channel 13 proceeding to prevent 
Crosley from providing the Indianapolis area with a television service i 
-- an attempt to accomplish something indirectly which they have been t 
unable to accomplish directly. Under these circumstances a further dis- 
cussion of this subject is indicated. f 

On March 6, 1957 after a hearing, the Commission by a four to 
three vote (Commissioners Hyde, Bartley and Lee dissenting), granted 
Crosley a Channel 13 construction permit. On June 20, 1957, the Com- 
mission, by a five to one vote (Commissioner Bartley dissenting and i 
Commissioner Craven abstaining), denied requests for reargument by f 
WIBC, Indianapolis Broadcasting and Mid-West. In addition, on June 20, ‘ 
1957, the Commission, by a three to three vote (Commissioners Hyde, 
Bartley and Lee dissenting and Commissioner Craven ahstaining), denied 
the petitions for reconsideration and stay of the three unsuccessful appli- 
_cants. 
| Thereafter, WIBC, Indianpolis Broadcasting and Mid-West took 
appeals to the Court of Appeals for the District of Columbia Circuit. 

In addition, these appellants filed a joint request for stay with the 
Court. On August 30, 1957, the court denied this request for stay. 

After the June 20, 1957 actions of the Commission, WIBC, Indian- 
aplis Broadcasting and Mid-West filed various pleadings with the Com- 
mission. From a review of these pleadings 2/4 is clear that nothing 
has been presented which was not previously ruled upon by the Commission 


" =. $9 
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| 

or is not now before the Court for determination on the merits. 
| 


| 
2/ While Crosley believes that these pleadings were not timely or 
properly filed, a discussion of that subject is not now necessary. 
[7120] | 


Hogan & Hartson | 
Federal Communications Commission -3- September 23, 1957 


Thus, stays have been denied by the Commission and the Court, 
and all questions which WIBC, Indianapolis Broadcasting and Mid-West 
have raised are before the Court and will be determined there. Crosley 
is now prepared to bring the Indianapolis area its television service and 
it should not only be permitted, but required, to do so. Under these cir- 
cumstances, the grant of the above-entitled modification application isa 
"housekeeping" matter which would merely implement the Commission's 
prior decision and its grant would in no way prejudice the rigits of WIBC, 
Indianapolis Broadcasting and Mid-West. 


It is submitted that the above-entitled application should be granted. 


Respectfully submitted, 

/s/ D. M. Patrick 

/s/ Parker D. Hancock 
HOGAN & HARTSON 
810 Colorado Building 


Washington 5, D. C. / 


Counsel for 
Crosley Broadcasting Corp. 


_ DMP:bn : 
. ec: Messrs. Thomas W. Wilson, Counsel for WIBC, Inc. 3 


Thomas N. Dowd, Counsel for Indianapolis Broadcasting, Inc. 
Benedict P. Cottone and Samuel Miller, Counsel for Mid-West 


_ TW...Corporation. ... <7". ree | 


a TREN gn _ 
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[Received Oct. 9, 1957, FCC Mail & Files] 


* * * %* 


Law Offices 
- ¢ DOW, LOHNES AND ALBERTSON 
Munsey Building 
Washington 4, D. C. 


October 8, 1957 


Federal Communications Commission 
Washington 25, D. C. 


Re: Application of Crosley Broadcasting Corporation for Modi- 
fication of Construction Permit for Station WLWI, Indianapolis 
Indiana (File No. BMPCT-4825) 
Gentlemen: 

On September 18, 1957, there was submitted to the Commission on 
behalf of WIBC, Inc., Indianapolis Broadcasting, Inc., and Mid-West 
T. V. Corporation, ‘a letter concerning the above-referenced application 
of Crosley Broadcasting Corporation. That letter pointed out that Cros- 
ley had installed an RCA 50 kilowatt transmitter and an RCA antenna 
system at Station WLWI, Indianapolis, Indiana, without prior authori- f 
zation from the Commission, and that an affidavit concerning this construc- 
tion would be supplied to the Commission. , 

Attached hereto is an affidavit of the Chief Engineer of Station WIBC, 
Indianapolis, Indiana, who, in the company of other WIBC technical per- 
sonnel, inspected certain facilities of Station WLWI. This affidavit states, 

‘that an RCA type TTSOBH transmitter and RCA monitoring equipment have 
been installed and that this equipment is in operating condition at that 
station. In addition, an inspection of the tower indicates that an RCA an- 
tenna system has already been installed by the permittee. 

As has been previously pointed out, Section 319(a) of the Communi- 
cations Act of 1934, as amended, prohibits the granting of a license where 
the construction 1 of a broadcast station was ‘unauthorized. “Thus; the 
above-referenced application of Crosley Broadcasting 





LE 
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Federal Communications Commission 
October 8, 1957 


Page Two | 
Corporation for modification of construction —" for approval of 
construction which it has already completed cannot be granted consistent 
with the law. 


Very truly yours, 
/s/ Earl R. Stanley | 
Counsel for WIBC, Inc. 


encl 
cc with encl 


Hogan & Hartson 
Colorado Building 
Washington 5, D. C. 
Counsel for Crosley Broadcasting Corporation 


Chief, Broadcast Bureau 
Federal Communications Commission 
Washington 25, D. C. 


Thomas N. Dowd, Esquire 
Pierson, Ball & Dowd 
Ring Building 
Washington 6, D. C. 
Counsel for Indianapolis Broadcasting, Inc. 





Benedict P. Cottone, Esquire 
1820 Jefferson Place, N. W. 
Washington, D. C. 

and 


Samuel Miller, Esquire 
Washington Building 
Washington 5, D. C. 
Counsel for Mid-West T.V. Corporation 
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WIBC INDIANA'S FIRST 50,000 WATT STATION 
1070 ON THE DIAL 


2835 North Dlinois St., Indianapolis 8, Ind. 


September 17, 1957 


Mr. Thomas W. Wilson 
Dow, Lohnes and Albertson 


Munsey Building * 

Washington, D. C. 

Dear Tom: 
On September 17 at about 4:00 P.M. C. H. Luke, WIBC Transmitter 
Supervisor, and myself visited the WLW-I television transmitter located f 


on the northeast corner of Ditch Road and 96th Street. | 


There was assembled and installed an RCA type TT50BH transmitter. 
The tube filaments and air cooling system on this transmitter were being 
operated at the time. Monitoring equipment was mounted in racks along 
with "stab" amplifier, distribution amplifiers, power supplies, patch fm | 
panel, etc. All this equipment including the rack cabinets were RCA. 


The antenna was installed on top the tower and looked like an RCA 
TT12BH. " 


Very truly yours, 
/s/ Robert W. Minton * 
Chief Engineer 
STATE OF INDIANA 
SS: 
COUNTY OF MARION) « 


I, Robert W. Minton, being duly sworn, say that I am Chief En- 
gineer of Radio Station WIBC, and that the above statement is true to 
the best of my knowledge and belief. 

.  /s/_Robert W.-Minton 
Sworn to before me and subscribed in my presence this 18th day of Sep- 
tember, 1957. /s/ Alice Bayne 


Notary Public, Marion County, Indiana 
&. 6 
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FEDERAL COMMUNICATION COMMISSION 
Washington 25, D. C. 


October 25, 1957 FCC 57-1178 
51218 | 


In reply refer to: 8820 


Indianapolis Broadcasting, Inc. ! 
c/o Mr. Willard C. Worcester | 
307 North Pennsylvania Street 

Indianapolis, Indiana 


Mid-West T. V. Corporation 

c/o Mr. George Sadlier 

Union Federal Savings & Loan Assn. 
160 East Market Street 

Indianapolis, Indiana 


WIEC, Inc. 

2835 North Illinois Street 
Indianapolis, Indiana 
Gentlemen: 

This refers to (1) the "Petition to Reopen the Record, Designate 
for Hearing and Consolidate", filed by you jointly August 22, 1957, in 
which you oppose the Commission's granting without hearing the appli- 
cation for modification of construction permit (BMPCT-4825) of Crosley 
Broadcasting Corporation, filed August 13, 1957, and request, among 
other things, that this application be designated for hearing; (2) an 
opposition filed August 28, 1957, by Crosley Broadcasting Corporation; 
(3) "Supplemental Data to Opposition of Crosley Broadcasting Corpora- 
tion to Petition to Reopen the Record, Designate for Hearing and Consoli- 
date", filed September 10, 1957 by Crosley; (4) a "Request to Withhold 
Issuance of Program Test Authorization and to Designate Application for 
License for Hearing", filed September 13, 1957 by WIBC, Inc.; (5) a 
"Motion to Strike" filed September 16, 1957 by Indianapolis Broadcasting, 
Inc.; (6) a letter dated September 18, 195% from counsel for WIEC, 
Indianapolis Broadcasting, Inc. and Mid-West T.V.; (7) a letter dated 
September 23, 1957 from Crosley Broadcasting Corporation; and (8) a 
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letter dated October 8,1957 from counsel for WIBC, Inc. 

The Commission has carefully considered the matters raised in 
your petition and letters and is of the opinion that they do not constitute 
an adequate basis for designating the application of Crosley Broadcasting 
Corporation for hearing. Crosley, by its application, has proposed only 
to change type of transmitter and antenna; such changes will not result in 
any change whatsoever in the operating characteristics of WLWI as pro- 
posed by Crosley in the comparative hearing. Furthermore, it appears 
that the nature and extent of the installation of equipment undertaken by 
the applicant is substantially that disclosed by you. The Commission be- 
lieves, however, that the nature of the changes made is de minimis, and 
that to compel destruction or removal of such equipment would work a 
futile result. 


[7125] 

The other allegations made by you, in particular with respect to a 
change in the main studio location of WLWI within Indianapolis, have been 
considered by the Commission in connection with our decision denying 
your petitions for reconsideration, and we are, therefore, not giving con- 
sideration to these allegations in connection with the subject application 
for modification of construction permit. 

Finally, we find that Crosley Broadcasting Corporation is legally, 
financially, technically, and otherwise qualified to construct and operate 
WLWI as proposed in the subject application for modification of construc- 
tion permit, and that a grant of such application would serve the public 
interest, convenience and necessity. Accordingly, the Commission, on 
October 25, 1957, granted the above described application (BMPCT-4825) 
of Crosley Broadcasting Corporation. 


In view of the foregoing, your requests that the subject application 
be designated for hearing and consolidated with the comparative pro- 
ceeding, and that the Commission withhold issuance of program test 
authorization and designate the application of Crosley for license to 


% 
ras 
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cover for hearing when it is filed, are denied. 
BY DIRECTION OF THE COMMISSION 
/s/ Mary Jane Morris 
Secretary : 


Pierson, Ball & Dowd, Esqs. 
Samuel Miller, Esq. 

Cottone & Scheiner, Esqs. 

Dow, Lohnes & Albertson, Esqs. 
Crosley Broadcasting Corp. 


Hogan & Hartson, Esqs. 
* * * 


[7126] 


* * * 
{ 


REQUEST TO WITHHOLD ACTION ON APPLICATION 
OF CROSLEY BROADCASTING CORPORATION OR, IN 
THE ALTERNATIVE, TO DESIGNATE FOR HEARING 
WIBC, Inc., licensee of Standard Broadcast Station WIBC, Indian- 
apolis, Indiana, and an applicant for construction permit for a new tele- 
vision broadcast station to operate on Channel 13 in Indianapolis (Docket 
No. 8908, File No. BPCT-328), respectfully requests the Commission 
to withhold action on the above-identified application of Crosley Broad- 
casting Corporation, or in the alternative, to designate said application 
for hearing. In support hereof, the following is shown: | 
1. On January 7, 1953, Crosley Broadcasting Corporation 1/ filed 
an application for a construction permit for a new television broadcast 
station to operate on Channel 8 in Indianapolis, Indiana. By Order of 
November 18, 1953, this application was designated for comparative 
hearing with an application of Universal Broadcasting Company, Inc., 
which also requested a construction permit for a new television broad- 
cast station to operate on Channel 8 in Indianapolis, Indiana. The Crosley 


1/ __ Hereinafter sometimes referred to as "Crosley". 
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[7127] 
application for a new television station to operate on Chamel 8 was 
thereafter dismissed without prejudice by the Commission on November 
30, 1953, pursuant to a petition filed by the applicant on that date. On 
the following day, however, December 1, 1953, Crosley filed a new 
application requesting a construction permit for a new television station 
to operate on Channel 13 in Indianapolis, Indiana. 

2. The application of Crosley Broadcasting Corporation for a new 
television station to operate on Channel 13 was thereafter the subject of 
a hearing in consolidation with applications of WIBC, Inc., Mid-West 
T. V. Corporation and Indianapolis Broadcasting, Incorporated. The 
Hearing Examiner in the proceeding released his Initial Decision looking 
toward a grant of the application of Mid-West T. V. Corporation on 
June 7, 1955. Exceptions were subsequently filed, oral argument held, 
and on March 8, 1957, the Commission released its decision in the pro- 
ceeding in which it denied the application of WIBC, Inc., and others, and 
granted the application of Crosley Broadcasting Corporation. 

3. At the hearing on its application, Crosley proposed elaborate 
studios which were to be located near the center of downtown Indianapolis 
in a building approximately 103 feet x 132 feet containing 3 television 
broadcast studios and other office space. In addition, approximately 
4,000 square feet of the building roof area were to be used as an outdoor 
staging area. The studio and office building proposed was stated to be 

on a major thoroughfare and easily accessible by public transportation 


and reasonably close to other television stations in Indianapolis. 2/ From « 


these studios, Crosley promised and represented that 


2/ 


See Crosley Exhibit No. 434 in Docket No. 10948, particularly at 
pages 2, 5and9. This particular exhibit is captioned "Studio 
Facilities” and consists of a 15-page narrative statement concern- 
ing Crosley's studio and office plans and several additional pages 
of floor plans, elevations and functional diagrams. 


i: 
od 





[7129 ] 


307 


[7128] 


it would originate a program service which would include a 11. 1 per cent 


educational programming and 11.5 per cent of programming falling within 
the talk category. At the time of the hearing, the Crosley program pro- 
posals were questioned by the parties to the proceeding, but, as found by 
the Commission in its final decision, Crosley responded by "stating that 
its program and staff plans were designed to establish rapidly its proposed 
Indianapolis station in the area with an emphasis on local program ori- 
ginations."" The Commission concluded on the basis of this representation 
by Crosley that "Crosley submits that with its proposed station it would 
make a greater effort to integrate the station's activities with the com- 
munity. In this record, nothing persuades us that Crosley's proposal in 
this particular connection is not entitled to belief."' In specific reference 
to the educational programming proposals of Crosley, the Commission 
found that "while admitting that the amount of educational programming, 
11.1 per cent, proposed at the Indianapolis station is without precedent 
on the other Crosley stations, it is contended that the new station, ini- 
tially at least, would make greater efforts to integrate station activities 
with the community." In re Indianapolis Broadcasting, Inc., et al. , 
Pike & Fischer R. R. , 22 FCC 421, ~ 504 

(March 8, 1957) 

4. In addition, Crosley's program proposals involve, among other 
things, the participation of kindergarten children, high school students, 
college students from area universities, the mayor and civic officials 


| 


and the Governor and state officials, as well as local 


[7129 ] 
clergymen and their choirs. c 


| 
! 


9. The present Crosley proposal before the Commission, however, 
specifies a studio site located in another * county, 16 miles-from down- 
town Indianapolis ina remote area at least one and one-half tniles from 
the nearest public transportation which is limited to intercity bus lines 
and offers only very infrequent and inadequate service. Access by private 
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transportation is limited to narrow country roads. The building which 
is to house the transmitter and the studios is estimated to be 50 x 120 
feet. While the instant application of Crosley does not indicate the number 
of studios proposed for the new location, their size or suitability for the 
effectuation of the Crosley hearing program proposals, it is quite evident 
that said building cannot contain studios of the size and quality comparable 
to the hearing proposal. In addition, the effectuation of many of Crosley's 
proposed programs requires the presence and cooperation of kindergarten 
children, high school children, local clergymen, and other civic and 
governmental persons. It is questionable that such cooperation and par- 
ticipation, as was promised by a few before the hearing, will be forth- 
coming in view of the extreme inconvenience created by the location of 
studios at the relatively remote, inaccessible, and recently disclosed 
"temporary" studio site. 


3/ See Crosley Exhibit No. 429, Part C, in Docket No. 10948, par- 


ticularly the following proposed programs: 


a Type_ Source 
Indianapolis Council of Churches’ Religion Live 
Kindergarten College Educational Live 
This Is Your Child Educational Live 
High School Hilarity Educational Live 
Butler University Educational Live 
This Is Your High School Educational Live 
Look To The 4-H Educational Live 
[7130] 


6. In its request for modification of construction permit, Crosley, 
of course, proposes to move its studios for "temporary operation." It 
is significant, however, that the exact details of this temporary operation 
are left largely to the conjecture of the Commission and the public. For 
example, will Crosley employ the elaborate staff which was proposed 
during the hearing? 4/ Will it operate with the cameras and other equip- 
ment proposed at the hearing? 5. The size, inaccessibility and location 





4 
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of the proposed "temporary" operation indicate that the answers to these 


questions would be in the negative. 

7. The present Crosley proposal thus raises serious question go- 
ing to the basic qualifications of that applicant. In this regard, it is also 
pointed out that Crosley has proposed to begin regular television broad- 
cast operations on or before September 15, 1957, at least according to 
its announcements to the public in Indianapolis, and in view of the commence- 
ment of construction of the proposed studio facilities several weeks ago, 
it is apparent that the applicant must have intended its transmitter site 
premises to be used for sutdios long before the filing of the instant appli- 
cation for modification of construction permit. When this fact is coupled 
with the fact that the period for appeal of the grant of March 8, 1957, to 
Crosley expired on July 22, 1957, a serious question arises as to the con- 
cealment of the grantee's real plans regarding studio operations and pro- 
gramming. 


See Crosley Exhibit No. 428, in Docket No. 10948, Crosley proposed 
a staff of 107 persons. 7 

See Crosley Exhibit No. 433. Crosley's major studio equipment in- 
cluded three GE studio camera chains, a GE dual portable camera 
chain, two GE film camera chains, two 16 mm film ic 

two slide projectors, and other equipment. 


[7131] 
8. At the present time, there is pending before the Commission a 





"Petition For Reconsideration And/Or Reargument" of the Commission’ s 
Order of June 21, 1957 which denied certain petitions for rehearing which 

- had been filed theretofore in connection with the Commission's decision of 
March 8, 1957, granting the construction permit for a new television 
broadcast station to operate on Channel 13 in Indianapolis, Indiana. Among 
other things, in said Petition For Reconsideration And/Or Reargum ent," 
there has been raised and is presently pending before the Commission the 
following questions: : 
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(1) Whether Section 3.636 of the Commission's Rules 
and Regulations was applicable to the proposal of Crosley 
Broadcasting Corporation; 

(2) Whether the Commission could directly compare 
item by item and category by category the programming 
performance of a standard broadcast station in Cincinnati, 
Ohio, with the performance of a standard broadcast station 
in Indianapolis, Indiana, when there was a total lack of 
evidence that the needs and interest of the residents of 
Cincinnati, Ohio and Indianapolis, Indiana were similar 
in any respect, manner or form, and 

(3) Whether the Commission's decision was valid in 
view of the participation therein of a Commissioner who, 
as shown by his concurring opinion, at one time represented 
one of the parties to the proceeding; and whether being 
“evenly divided, '' the Commission had not decided the above 
questions, and in the event that such questions could not 
be resolved, that WIBC, Inc., should be granted reargument. 
9. On July 19, 1957, WIBC, Inc. filed a "Notice Of Appeal And 


Statement Of Reasons Therefor" in connection with the proceeding which 
culminated in the Commission's decision granting the Crosley application 


and the affirmance of that decision on June 22, 1957. This Notice Of 
Appeal And Statement Of Reasons Therefor is presently pending in the 
United States Court of Appeals for the District of Columbia Circuit. 
10. In view of the serious questions which have been raised and 
which are presently before the Commission with respect to whether 


[ 7132] 
or not its action in granting Crosley its basic construction permit for 
Channel 13 was consistent with due process and the law, it is believed 
that action on the instant application to modify said construction permit 
should be withheld, at least until all questions relating to the Commis- 
sion's original grant are finally adjudicated. Since the action of the 


fir 


a 


a 


[ 7133] 
311 | 
Commission granting Crosley's application for a new television station 
to operate on Channel 13, in Indianapolis, Indiana, has not yet become 
final by reason of the pleadings presently pending before the Commission 
and the Notice of Appeal in the United States Court of Appeals for the 
District of Columbia, it is submitted that the Commission should not act 
upon Crosley's instant application to change studio site. | 
11. While Crosley would like to have the Commission believe other- 
wise, there is no need for the immediate introduction of a fourth tele- 
vision broadcast service in the Indianapolis, Indiana, area. At the present 
time, as shown by the Commission's record and its decision in the pro- 
ceeding involving the original application of Crosley Broadcasting Corpora- 
tion, the Indianapolis community has VHF broadcast services from two 
stations located in Indianapolis and a third station with studios located in 
Indianapolis and Bloomington but with a transmitter closer to Indianapolis 
than to Bloomington. These three stations provide a choice of program- 
ming from the three major networks as well as making available an outlet 
for the various interests in Indianapolis and in Bloomington. : The im- 
mediate introduction of a fourth service is thus not a matter of com- 
pelling urgency and actually is not required, nor can it be justified, in 
the public interest. In fact, the public interest will be better served by 
the proper and orderly disposition of the various pleadings anid applica- 
tions before the Commission free of doubt and contingency. : 
[7133] | 
WHEREFORE, THE PREMISES CONSIDERED, it is respectfully 
requested that the Commission withhold action on the application (File 
No. BMPCT-4795) of Crosley Broadcasting Corporation to modify its 
construction permit until final resolution of the matters before the Com- 
mission and the United States Court of Appeals in connection with the 
proceedings on the application of Crosley Broadcasting Corporation in 
Docket No. 10948, File No. BPCT<i837. In the alternative, it is re- 
spectfully requested that the Commission designate the application (File 
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No. BMPCT-4795) of Crosley Broadcasting Corporation for modification 
of construction permit and for waiver of Section 3.613 of the Commission's 
Rules and Regulations for hearing to determine, among other things, the 
following matters: 

(1) Crosley's programming plans from the temporary 
studios at the transmitter site and their feasibility. 

(2) The duration of the proposed "temporary" operation 
and its relationship to the Crosley proposals made during the 
course of the hearing on its application for construction permit 
in Docket No. 10948. 

(3) The origin of the plans for a transmitter studio 
operation as it may bear upon the bona fides of the Crosley 
proposals made during the course of the hearing on its appli- 
cation for construction permit. 

Respectfully submitted, 
WIEC, INC. 
Thomas W. Wilson By /s/ Thomas W. Wilson 
<l co prncan 3 ‘ By /s/ Earl R. Stanley 
Albertson Its Attorneys 
Munsey Building 
Washington 4, D. C. 


Attorneys for WIBC, Inc. 
August 9, 1957 


x * 
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REQUEST TO WITHHOLD ISSUANCE OF PRO- 

GRAM AUTHORIZATION AND TO DESIGNATE 

APPLICATION FOR LICENSE FOR HEARING 

WIEC, Inc., licensee of Standard Broadcast Station WIBC, Indian- 

apolis, Indiana, and an applicant fora construction permit for a new 
television broadcast station to operate on Channel 13 in Indianapolis 
(Docket No. 8908, File No. BPCT-328), respectfully requests the 





% SF 
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Commission to withhold the issuance of program test authority to Crosley 
Broadcasting Corporation for the operation of Station WLWI, Indianapolis ; 
Indiana, pending Commission action on certain pleadings presently before 
it and to designate the application of Crosley Broadcasting Corporation 
for license for Station WLWI for hearing. 1/ In support hereof, the fol- 
lowing is shown: | 


Af As far as WIBC, Inc. has been able to determine, the application of 


Crosley Broadcasting Corporation for license for Station WLWI has 
not yet been filed. However, because of the time lag between the 
filing of applications for initial licenses and public notice of such 
filings, and the relatively expeditious manner in which program 

test authorizations are sometimes issued, WIBC, Inc. is filing this 
petition at the present time with the request that the same be con- 
sidered and ruled upon prior to or coincidental with any action 
which the Commission may take upon Crosley's a for program 
test authorization. 


[7136] 


1. On January 7, 1953, Crosley Broadcasting Corporation 2/ filed 
an application for a construction permit for a new television broadcast 
station to operate on Channel 8 in Indianapolis, Indiana. This application 
subsequently was amended to specify operation on Channel 13 and there- 


after was the subject of a comparative hearing in consolidation with appli- 
cations of WIBC, Inc., Indianapolis Broadcasting, Inc. and Mid-West 
T.V. Corporation (Docket No. 8906, et al). Following an Initial Decision, 
exceptions were filed, oral argument held and, on March 8, 1957, the 
Commission released its Decision in the proceeding in which it denied the 
application of WIBC, Inc. and granted the application of Crosley. 

2. Following the Decision of March 8, 1957, various pleadings 
were filed with the Commission by WIBC, Inc., and others, requesting, 
inter alia, reargument, stay of the decision, and rehearing and recon- 
sideration thereof. Oa-June 21, 1957, the Commission simultaneously 
issued a "Memorandum Opinion and Order" (FCC 57-642) denying the 
requests for reargument and an "Order" (FCC 57-643) denying, by reason 
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of a tie vote, the petitions for reconsideration and rehearing which had 
been filed by WIBC, Inc., and the other unsuccessful applicants. 3/ 

3. On July 1, 1967, WIEC, Inc., filed with the Commission a 
"Petition for Reconsideration And/Or Reargument" of the Order of June 
21, 1957, raising substantial and serious questions as to whether the 
decision 


Hereinafter sometimes referred to as "Crosley". 


The Order stated that the Commission had considered the allegations 
contained in the petitions before it and was "evenly divided" and 
that, accordingly, said petitions would be "denied". 


[7137] 

granting Crosley its basic construction permit for Station WLWI was 
reached consistent with due process and law. This petition is still pend- 
ing before the Commission and the issues raised therein have not yet 
been resolved or determined. There is also pending before the Com- 
mission a "Request for Stay" filed August 9, 1957 by WIBC, Inc., as well 
as other pleadings by other parties to the hearing on the application of 
Crosley for a construction permit for a new station to operate on Channel 
13 in Indianapolis. A/ In view of the serious questions which are 
presently pending and unresolved before the Commission with respect to 
whether or not the decision to grant Crosley its basic construction permit 
was proper, action on any request by Crosley for program test authority M 
to commence operation of Station WLWI should be withheld, at least 
until all questions relating to the original grant are finally adjudicated. 

4. There are additional reasons why the requests for program 
test authority and for initial license for Station WLWI should not be 
granted. In its application for construction permit, and at the hearing 
thereon, Crosley proposed elaborate studios which were to be located near 
the center of downtown Indianapolis 1 ina building approximately 103 feet 
x 132 feet containing 3 television broadcast studios and other office space. 
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¥ In addition, approximately 4,000 square feet of the building roof area 
: were to be used as an outdoor staging area. The studio and office 
building was to be on a major thoroughfare and easily | 





. ! 
4/ See "Petition for (1) Immediate Stay of Decision of March 8, 1957; 
and (2) Immediate Suspension of Effective Date of Action of June 21, 
1957" filed July 5, 1957 by Mid-West T.V. Corporation in Docket 
No. 8906, et al; "Petition to Reopen the Record, Designate for 
Hearing and Consolidate", filed jointly by Indianapolis Broadcasting, 
Inc., and Mid-West T.V. Corporation in Docket No. 8906, et al. 


[ 7138] 
accessible by public transportation and reasonably close to other tele- 
vision stations in Indianapolis. 5/ Crosley also promised and repre- 
sented that from these studios it would originate a program service which 
would include 11.1% educational programming and 11.5% of programming 
falling within the talk category. These specific program proposals were 
questioned but, as found by the Commission in its Decision, Crosley re- 
sponded by "stating that its program and staff plans were designed to 
establish rapidly its proposed Indianapolis station in the area ‘with an 
emphasis on local program originations." 8/ And the Commission con- 
cluded, on the basis of this representation, that "Crosley | 


| 
2 | 
5/ see Crosley Exhibit No. 434 in Docket No. 10948, particularly at 
. pages 2, 5and9. This particular exhibit is captioned ‘Studio 
Facilities" and consists of a 15-page narrative statement conceming 
Crosley's studio and office plans and several additional pages of 
floor plans, elevations and functional diagrams. | 


. 8/ Crosley's program proposals at the hearing involved, among other 
things, the participation of kindergarten children, high school 
students, college students from area universities, the mayor and 
civic officials and the Governor and State officials, as well as 
local clergymen and their choirs. See Crosley Exhibit No. 429, 
Part C, in Docket No: 10948;~particularly the aoHlnwins proposed 


programs: 
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Name Type Source 
Indianapolis Council of Churches’ Religion Live 
Kindergarten College Educational Live 
This Is Your Child Educational Live 
High School Hilarity Educational Live 
Butler University Educational | Live 
This Is Your High School Educational Live 
Look To The 4-H Educational Live 

[7139] 


submits that with its proposed station it would make a greater effort to 
integrate the station's activities with the community. In this record, 
nothing persuades us that Crosley's proposal in this particular connection 
is not entitled to belief." In specific reference to the educational pro- 
gramming proposals of Crosley, the Commission found that "while ad- 
mitting that the amount of educational programming, 11.1%, proposed at 
the Indianapolis station is without precedent on the other Crosley stations, 
it is contended that the new station, initially at least, would make greater 
efforts to integrate station activities with the community."" In re Indian- 
apolis Broadcasting, Inc., etal., |—»- Pike & Fischer R.R. >» 22 
FCC 421, 484, 504 (March 8, 1957) (Underscoring supplied). Crosley's 
representations as to its studio plans were thus of decisive significance 
in the hearing on its application for a construction permit. For the 
ability of Crosley to "rapidly establish its proposed Indianapolis station ‘ 
in the area with an emphasis on local" programming; to "initially" make , 











great efforts to integrate that station's activities with the community, “ 
‘and, significantly, the ability to produce its programs proposed inits 
application and at the hearing, rest upon the availability, accessibility. i 


and usability of the studios proposed in its application and at the hearing. 
5. WIBC, Inc., is informed, and therefore alleges, that Crosley 
has leased space in the Wulsin Building, located at 222 East Ohio Street, 
Indianapolis, Indiana. Thé leased-space is beliéVed to-consist of approxi- 
mately one-half of the fourth floor of that building containing usable space 
of less than 3, 000 square feet. The ceilings on the fourth floor of the { 


, s Wile é 
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building are approximately 10 feet in height and there are two rows of 
concrete pillars, with roughly 18 feet spacing 


[7140] 
between each, running the length of the building. One small studio is 
planned. The Wulsin Building is located in the Mile Square of the City 
of Indianapolis which does not have adequate parking facilities available. 
There are no parking facilities at the building itself although there are 
some parking lots in the general area and one immediately behind the 
building. However, these lots are already generally overloaded as 
many traffic surveys in Indianapolis have shown. 

6. The Commission has consistently regarded programming pro- 
posals as important obligations of applicants for construction permits for 
new broadcast facilities. It is perfectly evident here, however, that with 
the facilities which it now seeks to license, Crosley cannot possibly ful- 
fill the programming set forth in its application for construction permit. 
For the Wulsin Building studio is grossly inadequate for the effectuation 
of that programming. Section 319(c) of the Communications ‘Act of 1934, 
as amended, requires that prior to the issuance of an initial license, a 
showing be made to the Commission that the terms, obligations and con- 
ditions set forth in the application for construction permit and the permit 
itself have been fully met. Here Crosley cannot make such a showing, 
particularly with respect to its obligations as to programming, and ac- 
cordingly, its application for license for Station WLWI should not be 
granted and, instead, must be designated for hearing. | 

7. It is recognized, of course, that program test authority is, in 
‘ the nature of things, a temporary license which may be granted to a per- 
mittee who has completed construction in accordance with the 


Pe i: a 
basic provisions of its construction ‘permit and has applied for a regular 


station license. However, since program test authority is a type of 





[7141] 

318 
license within Section 301 of the Act, the Commission must necessarily 
make a preliminary determination that the permittee's station has in all 
essential respects been constructed in the manner required by the con- 
struction permit and that the license application indicates, prima facie, 
that the permittee has complied with the "terms, conditions and obliga- 
tions" of his application. Because of the changes in studio plans of 
Crosley from those ‘set forth at the hearing, and because of the neces- 
sity of such studios to the effectuation of Crosley's unprecedented program 
plans, it is submitted that here the required determinations, preliminary to 
the issuance of program test authority, cannot be made. 

WHEREFORE, THE PREMISES CONSIDERED, it is respectfully re- 
quested that the Commission withhold the issuance of a program test auth- 
orization to Crosley Broadcasting Corporation and designate its applica- 
tion for license for Station WLWI for hearing. 

Respectfully submitted, 

WIEC, INC. 

By /s/ Thomas W. Wilson 

By /s/ Earl R. Stanley 
Its Attorneys 


Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C. 


Attorneys for WIEC, Inc. 
Dated: September 13, 1957 
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HOGAN AND HARTSON 
Colorado Building 
Washington’5;-D--C. 
* 


1957 
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Miss Mary Jane Morris, 

The Secretary 

Federal Communications Commission, 
Washington 25, D. C. 


Dear Miss Morris: 


There is submitted herewith, on behalf of Crosley Broadcasting 
Corporation, an application for modification of construction permit re- 
lating to television station WLWI, Indianapolis, Indiana. The applica- 
tion encompasses changes in the make and type of the transmitter an- 
tenna and monitors to be installed for the station. 

If any further information is desired with respect to the applica 
tion, please advise this office. 
Respectfully, | 
HOGAN & HARTSON 
By /s/ Corwin R. Lockwood : 

Attorneys for Crosley 
Broadcasting Corporation 


CRL:b 
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UNITED STATES OF amharca 


FEDERAL COMMUNICATIONS COMMISSION 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION 


Sectton 1 


INSTRUCTIONS 


A. Thia form is to be ured in applying for authority to conatruct a new 
AM (etandard), commercial FM (frequency modulation), or television 
broadcast station, or to make changes in existing broadcant stations. 
This foem conaiats of thia part, Section I, and the following sections: 


Section Il, Legal Qualifications of Rromicnat Applicant 
Section Ill, Financial Qualifications of Broadcast Applicant 
Section IV, Statement of Program Service of Tron’-ast Applicant 
Section V-A, Standard Broadcaat Engineering Data 

Section V-8, FM Broadcast Engineering Data 

Section V-C, Televiaion Broadcast Fngineering Data 

Section V-G, Antenna and Site Information 


B. Prepare three copies of thia form and all exhibita. Swear to one copy 
of Section I. Prepare two additional copies (a total of five) of Section 
V-G and aasociated exhibits. File all the above with Federal Communi- 
cationa Comminasion, Washington 25, D. C. 


C. Number exhibita serially in the apace provided in the body of the 
form and let each exhibit in the apace provided on page 2 of thia 
Section. Show date of preparation of each exhibit, antenna pattern, and 
map, and show date when each photograph wan taken. 

©. The name of the applicant stated in Section | hereof nhall be the 
exact corporate name, if a corporation; if a partnerahip, the namea of all 
Ppestnern and the name under which the partnernhip does business; if an 
unincorporated aancciation, the name of an executive officer, hie office; 
and the name of the asscciation. In other Sections of the form the name 
need be only aufficient for identification of the applicant. 


E. Information called for by this application which is already on file 
with the Commission (except that called for in Section V-G ) need not be 
refiled in this application provided (1) the information in now on file in 
another application ar FCC Form filed by or on behalf of thin applicant; 
(2) the laformation ia identified fully by reference to the file number (if 
any, the FCC form number, and the filing date of the application or other 
form containing the information and the page of paragraph referred to, 
and (3) after making the reference, the applicant states: *‘No change 
since dete of filing.’” Any auch reference will be considered to Incor 
porate into thie application all information, confidential or otherwise, 
contained in the application ar other farm referred to. The incorporated 
application or other form will thereafter, in ita entirety, be open to the 
pudlioc. 


F.: Thia application muat be executed by applicant, if an individual: by 
@ partner of applicant, if a pertnerahip; by an officer of applicant, if a 
corporation or association; or by attorney of applicant oaly wader con- 
ditioas shown ln Section 1.303, Rules Relatiag to Practice and Pro- 
cedure, in which event aatiefactory evideace of disability of appli- 
cant oe hia absence from the Continental United States and authority 
Of attorney to act must be subsitied with applicatioa. 


G. Delore filling out thin application, the applicant ahould familiarize 
himect{ with the Communications Act Of 1934, an amended, I'arta 1, 2, 3 
and 17 of the Commiasion'’a Kulen and Regulations and the Mandarda of 


ARE FULLY ANSWERED. IF ANY PORTIONS OF THE APPLICATION ARE WOT APL 
PLICABLE, SPECIFICALLY $0 STATE. DEFECTIVE OR INCOMPLETE APPLE 
CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 


Name amd poat office adress of applicant (See 


Inatrmuction D) 


Crosley Broadcasting Corporation 
140 Best 9th Street - Crosley Square 
Cincinnati 2, vhio 


Send notices and commmications to the Col owing-named person at 
the post office address indicated if oO than above 


R. J. Rockwei! (ssee as above 


Bashington, 0.C. 


Sharing with 
(pecify Stat fans) 


(nl imited 
Daytime only 
Timi tend 


Tyre of station (ax Standard, FM, Televinton) 
__lelevision 
_Station location 
City 
Indi napolts 
If authority to mule changes in an eviating station is 
. tert 
(a) Present facilitien 
Frequency Call 
210 - 
__ 26 ucs wet 
___ hours of eperatt tian 
nl imi ted a uring with 
naitinerenily (ect fy Stat tone) 


Limited 


Station lacatian 
City 


_Indi anepolis 


(b) If thia application in for changes in an existing authorization, com- 
plete Section | and any other sections necennary to show al} substantial 
changen in information filed with the Commiasica in prior applications or 
reporta. In the apacea below check Sectiona submitted herewith and an to 
Nections not aubmitied herewith refer to the price application ar report cons 
taining the requented information in accordance with Instruction Ef (ioc 
templated expenditures are leea than $5,000, complete peragraph tof 
Section Il anly. Section TV in not required for applications for minor 
changes not involving change in power, change in frequency, change ia 
boura of operation, or moving from city to city.) 


Swetian Noo Para. Now Heference (File or Form No. and Date) 
COsection 11 © See BPCT+1837 filed | Dec. ‘SS 
CoJsection 111 © See BPCT-1837 dated 26 Feb. '54 
Cation tv = Seo BPCT=1837 deted 26 Feb. °54 


ony € - BPCT- * 
lexus =f “foo An ted 26 Febs "$4 


p in contingent an the grant of another 
peedting sgl ication, atate new of other applicant and file 
ramber of other application. 





Spies bean a a ee 
United States becmume of the previa we of the ease, ubether by licenses or otherwise, EES a SI A SRE E 
with this application. (S00 Section 206 of the Commmications act of 1996). 


Be seplicane represante that this aplication is not filed for the yuryese of iapating, chatrusting, or GaLeying Geterstmti om 
ang other epplication with-uiich it may be in conflict. 


111 the statements ende i the aplication wa attach eothita are comidard material rpreeentation, ext a the exhibits are 
a material pert hereof and are incorporated herein as if set out in full in the application. 


The applicant, or the undersigned on the applicant's behalf, states thet he hes enievored to supply full! exi correct information 
De ae Ir Ga es ee eee een eee 


Dated this i Aan of ___Aygat ss wo 87. 
fii ition Recast thon 


@ecribed and seorn to 


” wh ns 
before we this 2. day of .duguat.....__, SZ. Clirake Kicaher | 
(aa) Notary Public. 
eurarere PLATS 
Quotary public's seal must be affixed where the iene Veet 
lew of jurisdiction requires, otherwise state Nolateberen fs or. ste 


mamissiig ears put ATS 


, 


Meme of officer or employee (1) by whom or (2 under 
hose direction exhibit was prepared (show which) 


R. J. Rockwell! (2) Vice President 


R. J. Rockwe!! (2) Vice Prost dent 


R. J. Rockwell! (2) Vice President 








Application 


TELEVISION BROADCAST papripesins. sm ynice 
ENGINEERING DATA Crosley Sroadeesting Corpora tion 


1. Purpose of authorization applied for: (Indicate by check mark) 


(If application is for a new station or for any of the chunges numbered # through b. complete all paragranta of this form: if 
change kis of a character which will change coverage or increase the overall height of the antenna structure more than wy) feet, 
answer all paragraphs, otherwixe complete only paragraphs 2 and 7 ad the appropriate other paragraphs: for clues b Uva I. 
complete only paragraph 2 and the appropriate other paragranhs: for change 1, complete only paragraphs 2, 5 uxt 1). 


A-(_] Construct a new station 


Be (] Change effective radiated power or 
antemma height above average terrain 


v4 3 Change transmitter location 
D-([_] Change frequency 
E- [X) change antenna system 


2 Station location (princi 


Street Address(or other identifi- 


cation WW, E. Corner 
Bitch Read z 96th Street 


(Cif the above trenemitter has act been accepted for licensing by the 
PC.C., attach as Exhibit No. a complete showing of 
tranemitier detaila. Showiag should include sohematio diagram and 
fall details of freqesacy control. I chaagee are to be made in 
Moeneed transmitter include schematic diagram aad give full detaile 


of change.) On File 


enene wile wiitbnwend terdoes 


(0) Describe in Exhibit No. 
ae ee 


wpiaiag end maiataining power ovtput 
im thie application. U 


| e “ky 
(>) multiplexer: wake RCA type no. 


a, 


Fe (J Construct or change auxiliary antenna system 
G. CX) Change transmitter 
Hw. (7) Install auxiliary or alternate 

main transmitter 
1. (XQ) other changes (specify) 
J-[] Change stutiio location 
J. © (a) antenna *t ructure 
Is the proposed construction in the immedinte | 
vicinity of any other radio atation or will the 
proponed tranamitting antenna be nupported by the antenna xtructure of 


any other radio station? If **Yea’’, attach an Exhibit No. complete 
engineering data showing detaila and effect p other atation. 


Won tors 


Submit an Exhibit No. = | @ vertical plan sketch for the proposed 
total atructure (including aupporting building if any) giving heightn above 
ground in feet for all nignificant featuren. 


height in feet Ove 
obstruction lighting) 


022, 
Overall height in feet above ground. : 
(With obstruction lighting) 


1024,5 | 


Height of antenna radiation center 

in feet above mean nea level. 810 
Geographical coordinates of antenna (to nearert second) 
North Tenino: Went bt tai 


height in feet above mean 
Without obstruction 


1846 
Overall height ‘in feet above mean 
nea level. (With obstruction lighting) 


1848.5 


won level. 
lighting ) 


J 
(Without 


fect 


5S 48 
How were coordinates 
determined? No Ci , 


Indicate by check mark the 
zone tn which structure in 


10 = 55 


1) ; 


If directional antenna in proponed, give full details in- 
cluding horizontal and vertical plane radiation patterns, 
Yes: 


an ¥xhibit No. Net F 
In electrical or mechanical beam tilting : w[7} 
Propose? If so, describe fully in Exhibit No. 2: 

incluting horiacstal and pertinent vertical radiation patterns. 
W131 antennae be altered to provide mil fill-in? tee no fy) 


If yes, describe fully in Exhibit No. 





(a) Visual monitor or monitor: 


Aural monitor 


General Radio 


t s 
12. If the above monitors or monitoring equipment have not bem 
approved by the F.C.C., include as Exhibit No. a brief 
technical description of each. Approved 


13. Will the stixiios, cameras, microphones, 
and other equipment proposed for trans- 
mission of programs be designed for com- 
pliance with the Commission's Rules? 


Yes [x] nol] 


14. (a) Attach an Exhibit No. | @ map(s) (topographic 
where obtainable, such ax U. & Geological Survey quadrangles) 
for the area within ll giles of the proposed tranmitter lo- 

draw thereon the following data: 


We Chen 


Fd Fo . a rs Plotted; 
 Tranmaitter location and call letters of all knoun 
radio stations (except amateur) and the location of 
known commercial and gOverTERENt receiving atations 
within 2 miler of the Propored tranmmitter location; 

3. Character of the area within 2 : miler of propoerd trans- 
mitter location, suitably des ignated as to renidential, 
business, industrial, and rural nature: 

4. At least eight radialn each extending to a distance of 
ten or more miles from the proposed tranmitter locatian, 
one or more of which mut entend through the principal 
city to be served. 


Qn File = Ko Change 

(0) Attach as Exhibit No. | profile grants with 
reasonably large scales for the radials in (a) (4) abowe 
Each graph shall show the eleyation of the antenna radi- 
ation center. Identify each graph by it« bearing from the 
proposed traswmitter location, Direction of true north 
rha)l be zero azimith, with anglen mearured clockwise. 
Show source of topographical data on each. 


15+ Fram the profile graphs in 14(b), for the eight mile distance between two and ten milen from the propoerd tranmmitter location, 
and in accordance with the procedure prescribed in the Commission's Rules, supply the following tabulation of data: 


Average elevation 

ef sadial (2-10 ai.) 

bo fort shove aveo 
eee bevel 


Nvight la feet of eatrene 
radiation cemser above 
averag? vlrvation of 
eedial (2-10 al.) 


squscegevenonen ono a. feet 


Perdicced 
dbeteece ie eileen 
to che Geode B 


Pred: 
dloveece le miles 
to che Gender A 


"Oa File = No Chance 


sore eeeeecestseacemmewes cree sooo 


svesewovereees senmmamers sees ever 


se peneeeseeeeensensasscees eves 


“Radial over principal commmity if not included above. Do not include in average. 


antenna height above average terrain 


feet (Quust be identical with F 





& aia tee a , (Bectiona) Acrormutical | 17. peteivan ee” 


charts vhere obtainable, preferably witheut erronautical over- Dhotogrephs taken im clear weather at appropriate a}tituies 
lay) of the aree vruposed to be served ai shown dream thrrem: amd anges to show the neture of the surrowsiing terrain ip 
i the vicinity of the proposed tranemitter site. Thr nhoto- 

or. i aac grephe must be martet no an to nhow compans directions. Phote~ 
which the profile graphs have bean prepared; graphs taken in eight differem directions fran an elevated 


@) The stisiio lecation and bownzaries of the principal POR: tion of the ground will be acceptable in liew of the 
commnmi ty; aerial photographs if the area can be clearly shown. 
(c) ‘The predicted Grade A and Grade B contours fram 12 Give date photographs were talan. 
above: 
@® The required minimm field strength contour; 
(e)- Scale of aties. 


3B. «Bill the minisam required valur of field strength predicted in accordance with the method prescribed in the Commission's hules, 
be provided over the entire principal camamity proponed to be served? 
eM 2 


ww. 1)) the gain stutio be located within the limits of the principal 
comamity proposed to be served. 


@- (@) Does the proposed trenmeitter location comply with the minimum separation requirments of 
the Comuiasian's Res? 


(>) If any co-chamme] separations are proponed that are leas than the applicable minimm separation requirement plus 14) mile<, 
or if other channel separations are proposed that are leas than the applicable minimm separations rlus miles, list 
fuch aevarations below. (Inclute exiating stationa, proposed tations aml citier which appear in the table of ARE igzments: 
the location smi geographical coordiinater of earch antenna, proposed antenna or reference point ax aporepriate: the distance 
to each fram the proposed trarwmitter location; and the method used in each instance to meagure the distauwe.) If nane, so 
state. : 


On File = No Change 


21. If this is an application for modification of contruction permit state briefly ax exhibit: \o. the present <tatux ‘of 
construction amd indicate when 11 is expected that construction will be comletesd. 


I certify that I am the Technical Director, Chief Imgineer, or Consulting Engineer of the radio station for ehich this appl i- 
cation 1s submitted and that I have examined the foregoing xtatement of technicn) information di tie it is tre to the bext 
of my knowlexige amt belief. (This signature my be ceitted provided the engineer's original xigest meer! of Ue data from 
which the information contained herein has been obtained ix attacte<d hereto.) 


~ . f Palen Orin, 
ln itn x 


Director, Chiet Engineve or Consulting Enginser 


Vice President - Director Engineering 





2022 (t. areve groved Consort ne.” 
22 ft. wrt? be asced to edove Indianapolis, Inciana 
ciprtabi gg iil <a camicrieaes Site: yOsscagen, 86°20°SS-w 
Vogatioag. 
—— 986 ft. above ground 
1772 #t. 26S ve ees! 


Crosley Broadcast ing Corporation 
Ciesiaaat! 2. Chie 


antennae: OCA TF-1208 

Yousr: (éee0 trlangul er 

Peratiog and Lighting: te eeserdence with 
e4a romiramente. 
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[ 7150] 


EXHIBIT NO. 2 
The proposed antenna will be a RCA type TF-12BH with one 


MI-19395 beam tilting section to provide approximately 1/2° beam tilt. 
The antenna will not be altered to provide for additional null fill-in other 


than that provided in the original design. Radiation patterns are on file 
by RCA. 


[7151] 
| EXHIBIT No. 3 

Tower foundations and piers completed and tower erected to height 
of approximately 30 feet. Remainder of tower being assembled in sec- 
tions on ground. 

Transmitter building essentially completed, transmitter units set 
in place and being interconnected. 

It is expected that the equipment will be ready for the transmission 
of test patterns by 1 September 1957 and ready to begin program tests by 


15 September. i 
[7152] 
UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION al 


File No. BMPCT-4825 ; 
Call Letters WLWI : | 

TELEVISION BROADCAST STATION CONSTRUCTION PERMIT 
MODIFIED AS OF OCTOBER 25, 1957 | 


Subject to the provisions of the Communications Act of 1934, sub-, 
sequent Acts, and Treaties, and Commission Rules made thereunder, * 


and er subject to conditions set forth in this permit, i/authority is 
hereby granted to 18 op ie 


CROSLEY BROADCASTING CORPORATION a. 


To construct a television broadcast station located and described as 
follows: 


» 
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['7150] 
EXHIBIT NO. 2 
The proposed antenna will be a RCA type TF-12BH with one MI- 
19395 beam tilting section to provide approximately 1/2° beam tilt. 
The antenna will not be altered to provide for additional null fill-in 
other than that provided in the original design. Radiation patterns are 
onfile by RCA. | 


[7151] 
EXHIBIT NO. 3 | 
Tower foundations and piers completed and tower erected to 
height of approximately 30 feet. Remainder of tower aes assembled 
in sections on ground. : 
Transmitter building essentially aniiniae: transmitter units set 
in place and being interconnected. 


It is expected that the equipment will be ready for oo 





sion of test patterns by 1 September 1957 and ready to begin program 
tests by 15 September. | 


[7152] 


| 
F.C.C. Form No. 351-B File No. BMPCT-4825 
February 1954 Call Letters WLWI 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


TELEVISION BROADCAST STATION CONSTRUCTION ina” 
MODIFIED AS OF OCTOBER 25, 1957 | 


Subject to the provisions of the Communications Act of 1934, 
. Subsequent Acts, and Treaties, and Commission Rules made thereunder, 
. and further subject to conditions set forth in this permit, V authority is 
‘ hereby granted to | 
_ CROSLEY BROADCASTING CORPORATION mn 


on, 


to eonstenct a jetevision eeoadvast. station located and described as 
follows: 





Riis cd 





[7152] 
Station location: State Indiana City Indianapolis i 
Transmitter location: State Indiana County Hamilton 
City oF Town near Indianapolis 
Street and number Northeast corner of Ditch Road and ‘96th Street 
North Latitude: Degrees 39 Minutes 55 Seconds 43 
West Longitude: Degrees 86 Minutes 10 Seconds 55 
Main studio location: State Indiana © County Marion 


City or Town Indianapolis County Marion 

City or Town Indianapolis | 

Street and number 1401 North Meridian Street _ 

Transmitter: Visual Aural _ 

Make and type RCA TT-50AH RCA TI-50AE 

Rated power 16.99 dbk (50 kw) 14.77 dbk (30 kw). 
peak. | 

Antenna: 


Make and Type RCA TF-12BH, 12-section, Supertrunstile, modi- 


fied for 0.5 degree electrical beam tilt with major lobe visual effective 
radiated power of 25 dbk (316 kw). 


Horizontal field pattern: Omnidirectional. 
Antenna supporting structure 948-foot guyed tower. | . 
Overall height above ground 1024.5 feet. (Including all appurtenances) 


bstruction marking specifications in accordance with 


Paragraphs 1, 3, 7, 16 21 and 22 of FCC Form 715, attached. 


Operating assignment: 
Frequency 210 - 216 Megacycles. (Channel No. 13) | 
Visual Aural 
Carrier frequency 211.24 Mc. (215.74 Me. 


Effective radiated power 24.7 dbk (295 kw) peak ©. 22 dbk (158 kw) 
Transmitter output power 16.4 dbk (44 kw) peak. 13,.5-dbk (22. 4 kw) 
Antenna height above average terrain 980 feet. 

Hours of operation - Unlimited. 


[7152] 
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7. Date of required commencement of construction May 6, 1957 
Date of required completion of construction December 25, 1957 
9. Equipment and program tests shall be conducted only pursuant to 
Sections 3.628 and 3.629 of the Commission Rules. 

10. This permit shall be automatically forfeited if the station is not 
ready for operation within the time specified or within such 
further time as the Commission may allow unless comple- 
tion of the station is prevented by causes not under the con- 
trol of the permittee. See Section 1.314 of the Commission 
Rules. Subject to the attached condition FCC Form 720. 
(1849 feet above mean sea level). ; 

i/ This construction permit consists of this page and page 2. 

Dated this 25th day of October, 1957. 


FEDERAL COMMUNICATIONS 
COMMISSION 


/s/ Mary Jane Morris 
Secretary 


[7153] 
File No.: BMPCT-4825 
Call Letters: WLWI 
CRITICAL OBSTRUCTION 
The construction of the antenna structure is subject to the following con- 
ditions: 

1. The height of the uppermost point of the antenna structure, 
including the required obstruction lighting and any other 
attachments, shall not exceed 1849 feet above mean sea 
level. 

2. a. A bench mark shall be established on the tower base. The 

. _ elevation above mean sea level of the bench mark shall be 
determined within one foot.from a line-of spirit levels from a 


Municipal, State, or Federal bench mark that is a part of the 
national level net. 





[ 7154] 
s29 : 

b. The horizontal position of the tower site shall be determined 
within 1/2 second of latitude and longitude by a ground survey 
tied to a Municipal, State, or Federal control point that has 
previously been connected to the national geodetic network. 

c. An affidavit signed by a registered or qualified engineer or sur- 
veyor shall be submitted with the license application setting 
forth the geographic coordinates of the structure and the 
over-all height (which shall include the obstruction marking) 
above sea level of the completed structure, and describing 
the survey and the reference points upon which it is based, 
together with a plat of the antenna site and vertical plan sketch 
of the antenna structure portraying pertinent details. 

THIS FORM IS A PART OF AND SHALL BE ATTACHED TO THE CUR- 
RENT INSTRUMENT OF AUTHORIZATION. 


[7154] | 
OBSTRUCTION MARKING : 

ANTENNA TOWER (S) OR SUPPORTING STRUCTURE (s) 

It is to be expressly understood that the issuance of these speci- 
fications is in no way to be considered as precluding additional or modi- 
fied marking or lighting as may hereafter be required under the provisions 
of Section 303(q) of the Cammunications Act of 1934, as amended. 

1. Antenna structures shall be painted throughout their height 
with alternate bands of aviation surface orange and white, terminating 
with aviation surface orange bands at both top and bottom. The width of 
the bands shall be approximately one-seventh the height of the structure, 
provided however, that the bands shall not be more than 40 feet nor less 
than 1-1/2 feet in width. All towers shall be cleaned or repainted as { 
often as necessary to maintain good visibility. | a 

2. There shall be installed at the top of the tower at least two! 

100- or 111-watt-iamps (#100°A%1/TS or #111 A21/TS, respectively) 
enclosed in aviation red obstruction light globes. The two lights shall 
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burn simultaneously from sunset to sunrise and shall be positioned so 
as to insure unobstructed visibility of at least one of the lights from air- 
craft at any angle of approach. A light sensitive control device or an 
astronomic dial clock and time switch may be used to control the ob- 
struction lighting in lieu of manual control. When a light sensitive device 
is used it should be adjusted so that the lights will be turmmed on at a north 
sky light intensity level of about thirty-five foot candles and turned off 
at a north sky light intensity level of about fifty-eight foot candles. 

3. There shall be installed at the top of the structure one 300 
m/m electric code beacon equipped with two 500- or 620-watt lamps 
(PS-40, Code Beacon type), both lamps to burn simultaneously, and 
equipped with aviation red color filters. Where a rod or other con- 
struction of not more than 20 feet in height and incapable of supporting 
this beacon is mounted on top of the structure and it is determined that 
this additional construction does not permit unobstructed visibility of 
the code beacon from aircraft at any angle of approach, there shall be 
installed two such beacons positioned so as to insure unobstructed visi- 
bility of at least one of the beacons from aircraft at any angle of approach. 
The beacons shall be equipped with a flashing mechanism producing not 
more than 40 flashes per minute nor less than 12 flashes per minute with 
a period of darkness equal to one-half of the luminous period. 

4. At approximately one-half of the over-all height of the tower one 
similar flashing 300 m/m electric code beacon shall be installed in such 
position within the tower proper that the structural members will not 
impair the visibility of this beacon from aircraft at any angle of approach. | 
In the event this beacon cannot be installed in a manner to insure unob- 
structed visibility of it from aircraft at any angle of approach, there shall 
be installed two such beacons. Each beacon shall be mounted on the out- 
side of diagonally opposite corners or opposite sides of the tower at the 
prescribed-height. 

5. At approximately two-fifths ofthe over-all height of the tower 
one similar flashing 300 m/m electric code beacon shall be installed in 
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such position within the tower proper that the structural members will not 
impair the visibility of this beacon from aircraft at any angle of approach. 
In the event this beacon cannot be installed in a manner to insure unob- 
structed visibility of it from aircraft at any angle of approach, there 
shall be installed two such beacons. Each beacon shall be mounted on 
the outside of diagonally opposite corners or opposite sides of the tower 
at the prescribed height. | 

6. On levels at approximately two thirds and one third! of the over- 
all height of the tower one similar flashing 300 m/m electric code beacon 
shall be installed in such position within the tower proper that the struc- 
tural members will not impair the visibility of this beacon from aircraft 
at any angle of approach. In the event these beacons cannot be installed 
in a manner to insure unobstructed visibility of it from aircraft at any 
angle of approach, there shall be installed two such beacons. Each beacon 
shall be mounted on the outside of diagonally opposite corners or opposite 
sides of the tower at the prescribed height. 

7. On levels at approximately four-sevenths and two-sevenths of 
the overall height of the tower one similar flashing 300 m/m electric code 
beacon shall be installed in such position within the tower proper that 
the structural members will not impair the visibility of this beacon from 
aircraft at any angle of approach. In the event these beacons cannot be 
installed in a manner to insure unobstructed visibility of the beacons from 


aircraft at any angle of approach, there shall be installed two such bea- 


cons, at each level. Each beacon shall be mounted on the outside of 
diagonally opposite corners or opposite sides of the tower at the prescribed 


height. 





8. On levels at approximately three-fourths, one-half and one-fourth | | 


of the over-all height of the tower one similar flashing 300 m/m electric 
code beacon shall be installed in such position within the tower proper that 
the structural members will not impair the visibility of this beacon from 
aircraft at any angle of approach. In the event these beacons-cannot ‘be 
installed in a manne? to insuré-tmobstracted visibility of the beacons from 


aircraft at any angle of approach, there shall be installed two such beacons | 


at each level. Each beacon shall be mounted on the outside of diagonally 


opposite corners or oppogite sides of the tower at the prescribed height. 


PR EO, al 
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9. On levels at approximately two-thirds, four-ninths and two- 
ninths of the overall height of the tower one similar flashing 300 m/m 
electric code beacon shall be installed in such position within the tower 
proper that the structural members will not impair the visibility of this 
beacon from aircraft at any angle of approach. In the event these beacons 
cannot be installed in a manner to insure unobstructed visibility of the 
beacons from aircraft at any angle of approach, there shall be installed 
two such beacons at each level. Each beacon shall be mounted on the 
outside of diagonally opposite corners or opposite sides of the tower at 
the prescribed height. 

10. On levels at approximately four-fifths, three-fifths, two- 
fifths, and one-fifth of the over-all height of the tower one similar 
flashing 300 m/m electric code beacon shall be installed in such position 
within the tower proper that the structural members will not impair the 
' visibility of this beacon from aircraft at any angle of approach. In the 
event these beacons cannot be installed in a manner to insure unobstructed 
visibility of the beacons from aircraft at any angle of approach, there 
shall be installed two such beacons at each level. Each beacon shall be 
mounted on the outside of diagonally opposite corners or opposite sides of 
the tower at the prescribed heights. 

11. At the approximate mid point of the over-all height of the tower | 
there shall be installed at least two 100- or 111-watt lamps (#100 A21/TS ~ 
or #111 A21/TS, respectively) enclosed in aviation red obstruction light 
globes. Each light shall be mounted so as to insure unobstructed visi- 
bility of at least one light at each level from aircraft at any angle of 
approach. 
12. On levels at approximate y two-thirds and one-third of the over- 
_all height of the tower, there shall be installed at least two 100- or 111- 
watt lamps (#100 A21/TS or #111 A21/TS, respectively) enclosed in 
aviation red obstruction light globes: ‘Each light shall be mounted so as 
to insure unobstructed visibility of at least one light at each level from 
aircraft at any angle of approach. 


% 





Mn 
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13. On levels at approximately three-fourths and one-fourth of 
the over-all height of the tower, at least one 100-.or 111-watt lamp 
(#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 
tower at each level. 

14. On levels at approximately four-fifths, firwecnibed and one- 
fifth of the over-all height of the tower, at least one 100- or 111-watt 
lamp (#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation 
red obstruction light globe shall be installed on each outside corner of the 
tower at each level. . | 

15. On levels at approximately five-sixths, one-half, and one- 
sixth of the over-all height of the tower, at least one 100- or 111-watt 
lamp (#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation 
red obstruction light globe shall be installed on each outside — of the 
tower at each level. : 

16. On levels at approximately six-sevenths, tive-sevenths, three- 
sevenths and one-seventh of the over-all height of the tower at least one 
100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) en- 
closed in an aviation red obstruction light globe shall be installed on each 
outside corner of the structure. 

17. On levels at approximatd y seven-eighths, five-eighths, three- 
eighths, and one-eighth of the over-all height of the tower, at least one 
100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) en- 


closed in an aviation red obstruction light globe shall be installed on each : 


outside corner of the structure. 

18. On levels at approximately eight-ninths, seven-ninths, five- 
ninths, one-third and one-ninth of the over-all height of the tower, at 
least one 100- or 111-watt lamp (#111 A21/TS or #100 a21/TS, respec-/ 
tively) enclosed in an aviation red obstruction light globe shall be installed 
on each outside corner of the tower at each level. : — Pa 

"19. On levels at approximately nine-tenths, Rr one- 
half, three-tenths, and one-tenth of the over-all height of the tower, at 


least one 100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respec- 
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tively) enclosed in an aviation red obstruction light globe shall be in- 
stalled on each outside corner of the tower at each level. 

20. All lighting shall be exhibited from sunset to sunrise unless 
otherwise specified. 

21. All lights shall burn continuously or shall be controlled by a 
light sensitive device adjusted so that the lights will be turned on at a 
north sky light intensity level of about 35 foot candles and turned off at 
a north sky light intensity level of about 58 foot candles. 

22. During construction of an antenna structure, for which ob- 
struction lighting is required, at least two 100 or 111-watt lamps (#100 
A21/TS or #111 A21/Ts, respectively) enciosed in aviation red obstruc- 


tion light globes, shall be installed at the uppermost point of the structure. 


In addition, as the height of the structure exceeds each level at which 
permanent obstruction lights will be required, two similar lights shall 

be installed at each'such level. These temporary warning lights shall be 
displayed nightly from sunset to sunrise until the permanent obstruction 
lights have been installed and placed in operation, and shall be positioned 
so as to insure unobstructed visibility of at least one of the lights at any 
angle of approach. In lieu of the above temporary warning lights, the 
permanent obstruction lighting fixtures may be installed and operated at 
each required level as each such level is exceeded in height during con- 
struction. 


THIS FORM IS A PART OF AND SHALL BE ATTACHED TO THE CUR- 
RENT INSTRUMENT OF AUTHORIZATION. 
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QUESTIONS PRESENTED */ 


1. Whether, in the circumstances of this case, it was error 
to deny appellant*s April 4, 1957 request for RRP on the 
Commission's March 6, 1957 decision and order. | 

26 Pictiar, in its basic decision and order of March | & 1957, 
which granted intervenor’s application and denied that of appellant, 
the Commission correctly applied the standard established by 
Section 309 of the Communications Act to the facts of record, 


3. Whether case No. 14,231 can present any question’ bearing on 


the validity of the decision of March 6, 1957. 
4. Whether the Commission erred in its multiple actions of 
October 25, 1957, denying appellant's last petitions for reconsidera- 





tion, reargunent, and other relief, and granting intervenor" S$ appli-e 
cation for modification of construction permit. | 





/ The parties were unable to agree upon or stipulate as to the 
questions presented at the prehearing conference. See Prehearing 
Order issued by this Court on January 6, 1958. | 
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FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 





SOUNTER ) CASE 

These are consolidated appeals by WIBC, Inc., from a decision 
of the Commission (issued March 6, 1957) and from subsequent orders 
on reconsideration (released June 21 and October 25, 1957), which | 
granted the Intervenor's application for a permit to construct a 
television station on Channel 13 in Indianapolis, Indiana, and - 
denied WIBC'’s competing application for the same facility (Re 3834— 
3948, 3981-3993, 6937-6964). For the purposes of these appeals, 
WIBC accepts the factual findings and conclusions of the Commission 


(Brey pe 43), but challenges its comparative evaluation of applic .-.-.. 


cants and procedural actions. We restate the case to set forth 
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more fully the facts pertinent to (A) the Commission's decision on 


the merits and (B) the procedural issues. 


Ae The Commission's Decision on the Merits 
Before the Commission, mutually exclusive applications for a 


construction permit for Channel 13 in Indianapolis were filed by 
WIBC, the intervenor (Crosley), Indianapolis Broadcasting, Inc. 
(called either Indianapolis or WIRE), and Mid-West T.V. Corporation 
(Mid-West). On March 10, 1954, the Commission found each of these 
applicants to be legally, financially, and technically qualified 
and designated their applications for comparative hearing to deter= 
mine which applicant was better qualified to serve the public 
interest in the light of (a) its background and experience having a 
bearing on ability to own and operate a television station, (b) pro= 
posals with respect to management and operation of the station, and 
(c) proposed programming service (R. 3824-3825). 1/ Following a 
full evidentiary hearing and the filing of proposed findings by 
each of the applicants, the hearing examiner on June 7, 1955, issued 
an Initial Decision looking toward a grant to MideWest and denial of 


the other applications (R. 3466-3550). Each of the losing applicants 


and MideWest filed exceptions to the Initial Decision and oral argu= 
ment on the exceptions was held before the Commission on May 25, 
1956 (R. 3885 and see pp. 1lel2 , infra). On March 6, 1957, the 
i/ Under these basic issues the parties agreed upon six general 


points of reliance (set forth in the Commission's decision at 
Re 39083909). 
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Commission issued its Decision granting the application of Crosley 





and denying the competing applications (R. 3834=3948). | . 
In concluding that-Crosley was best qualified to serve the public 
interest, the Commission made. extensive: and detailed findings of fact 
(Re 38363907) and set forth at length its ultimate findings with 
vespack to the comparative. showings made by the applicants on the 
various factors customarily considered by the Commission iin selecting 
among competing applicants (R. 39093940). After exaaining ‘the evie 
dence with respect to proposed programming, studio facilities, staff= 
ing,and general planning and preparation, the Commission conclitiied 
that the proposals of all four applicants were substantially equal and 
that none of them was entitled to any preference (R. 3941 » 3927, 3928- 
3929). : : 4 
The Commission then proceeded to the important consideration of 
which applicant had made the strongest showing as, to the probability 
of carrying out its program proposals and maintaining a continuing 
operation in the public interest. On this issue, the Commission ne 
sideres: first the past broadcast records of the applicants: to determine 
(1) whether representation (in renewal or other applications) as Tag eo 
against performance demonstrated that the applicant could bs 


relied upon to carry out its present proposals, and (2) whether 





the applicant's operation on an over=all basis had met and remained 
sensitive to the needs of the area (R. 3909). Mid-West had no past : 
_ broadcast records both Indianapolis and WIBC were Licensees of 


o. 
' 
t 
' 
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existing_radio stations in Indianapolis, Stations WIRE and WIBC 
respectively; and Crosley was the licensee of radio station WLW in 
Cincinnati, Ohio, and had television stations in Cincinnati, Dayton, 
and Columbus, Ohio, and in Atlanta, Georgia (R. 3909). 

Comparing the broadcast records of the three applicants as 
radio station licensees, the Commission concluded that both Indian= 
apolis and WIBC had over-all satisfactory records and that neither 
was to be preferred over the other (R. 3916). Although finding the 
record of Indianapolis to be inferior to that of WIBC in some respects, 
the Commission gave WIBC a demerit for a wide departure of perform 
ance from representation, ¢oncluding that this weakened the assurance - 
to be found in WIBC's record (R. 3916, 3910). In its 1948 renewal 
application, WIBC proposed in the next three-year, period to decrease 
its recorded programming to 28.3% and instead, increased it to 59.1%, 
proposed to increase live programming to 41% and instead decreased 
it to 14.8%, and proposed to decrease commercial spot announcements 


from 507 to 403 and actually increased them to 741 (R. 3910). While 


not holding that WIBC provided unsatisfactory program service, the 


Commission nevertheless deemed these unexplained deviations material 
in its appraisal of the reliability of WIBC to effectuate its 

present proposals and concluded that in "this context, some demerit 
must attach to WIBC” (R. 3910). The Commission also noted adversely 

a demonstrated “laxness on the part of WIBC management in the super= — 
vision of station programming” and “some lack of management supere 
vision over commercial practices” (R. 3916, 3915). This laxness in 








| 

m 
management supervision had to do with “excessive commercial eae 
tinuity” and the “Length and type of commercial advertising” _ 
(R. 3915, 3912-3014). 2/ | 

The Commission concluded that Crosley's past performance 

record with respect to station WLW, Cincinnati, 3/ was such a 
"superior one” that Crosley was entitled to a "significant prefer= 
ence over the other applicants in this proceeding” (R. 3917). The 
Commission, recognizing that it might be unfair to compare inter= 
venor’s television stations with the radio stations owned by WIBC 
and Indianapolis, concentrated its comparison here upon the radio 
stations owned by these three applicants. It did, however!» also 
look to Crosley's enievis¥on record to a more limited extent and 
concluded that the superior showing with respect to radio past . 
performance remained “undisturbed” upon an examination of Crosley's 
television record (R. 3917-3918). It also gave Crosley a credit - 
for developing a regional television network and for the type of 
public service programs made available over it (R. 3918, 3868-3873). : 
The Commission mentioned particularly a religious program; "Church 
by the Side of the Road", which featured a choir, provided by the 
Z/ With sespect to all hice applicants, the Comission dound some: 
instances of commercials lasting more than two minutes (in the case 


of Crosley, only two) and several on the part of WIBC which lasted - — 5 
more than three minutes (R. 3915). 


.3/ Although Crosley’s WLW was not a local station, the ita wrod 
decided to give its record comparative consideration since it was 
the nearest Crosley-owned radio station to Indianapolis, its 0.5 
mv/m contour embraced a good part of the area to be served here, . 
and the hearing examiner had admitted a substantial amount of 
evidence as to the station (R. 3910). 


i 








-6- 
station, and clergymen of all faiths -= including many from 
Indiana == who conducted services on a rotation basis (R. 3867, a 
3869); a Crosley-owned model farm from which agricultural programs 
originated (R. 3867); "Report from Washington", which is filmed in 
Washington (R. 3869); "For Every Man”, an educational program + 
(Re 3869); a forum program entitled "World Front” (R. 3867); an 
educational program entitled "A Time for Planning” and designed to be 
analyze school systems within the service area (R. 3868); and a 4 
program, “College Salute”, designed to reflect the views of college 
students and faculty within the area (R. 3868). 

Turning to other factors relating to assurance of carrying x 
out present proposals and of operating in the public interest, the 
Commission considered broadcast experience and concluded that 
Crosley was to be preferred over the other applicants because of 
the broad experience demonstrated by its principals (R. 39183919). 
As between WIBC and Indianapolis, the Commission decided that WIBC 
was to be preferred and further, that Mid-West suffered comparatively 
(Re 3919). On the additional factors of local residence and civic 
participation, the Commission accorded Mid-West a preference, con= . 
cluding that Indianapolis and WIBC were inferior but substantially 
equal and Crosley weakest (R. 3920-3921). The Commission also 
accorded Mid-West a preference on diversification of business in= e 
terests but pointed out that this preference was secondary in force 
(R. 3921-3922). With respect to integration of ownership with 


management, the Commission rated Indianapolis at the bottom, io 





¥! 
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Mid-West and Crosley substantially equal but somewhat inferior to 
WIBC, and gave WIBC a "modest preference, diminished only by the 
past spotty showing of the aural facility under the leadership of 
the principal proposed here for integration” (R. 3925-3926) « 
Coming then to the factor of diversification of ore communi= 
cation, the Commission noted that with the exception of MideWest, 
which had no connection with any form of mass communication, each © 
of the applicants was associated in varying degrees with the media 
of mass communication (R. 3929). The principals of WIBC, licensee 
of radio station WIBC in Indianapolis, have a 30% stock interest 
in Indianapolis Newspapers, Inc., which publishes the two major 
newspapers in Indianapolis and has a controlling interest in the 
only two newspapers in Muncie, Indiana, lying partly within the 
area here to be served (R. 39293930). The principals of applie 
cant Indianapolis have a majority stock interest in the same 
newspaper corporation, newspaper interests elsewhere in Indiana 
(which are either the predominant or the only newspaper ineanasts 
in the particular communities) (R. 3934), newspaper interests in 
Arizona, and have as well radio station WIRE in Indianapolis plus 
the only radio station in Vincennes, Indiana (R. 3929, 3839-3840) 
Crosley has a radio station in Cincinnati, Ohio, and television 
stations in Cincinnati, Dayton, and Columbus, Ohio, and Atlanta, 





Georgia (R. 3930). In the case of all three applicants, the Com= 
mission found that there would be some duplication of coverage 
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and overlap in service areas between the proposed station and the 
applicant's existing newspaper and/or broadcast interests (R. 3930= 
3932). 
On a comparative basis, the Commission concluded that Mid- 
West was entitled to a “strong preference” over the other appli- 


cants in view of its disassociation from any medium of mass commrini= 


cation (R. 3934), that WIBC came next, and that Crosley and Indian- 


apolis were in even standing but somewhat inferior to WIBC (R. 3934= 
3936). The Commission took into account ‘the concentration of 
Crosley broadcast interests in the area to be served and concluded 
that while no adverse public interest finding could be made on an 
absolute basis in view of the widespread competition experienced 

by Crosley in such areas (R. 3935-3936) 4/ and the fact that Crosley 


4/ The Commission noted (R. 3935) that the Crosley television stae 
tion in Dayton was subject to competition from two other television 
stations (one in operation and the other authorized but not yet in 
operation), four AM radio stations and one FM station. In Columbus, 
there was competition from three operating television stations (one 
of which was a noncommercial educational station), one authorized 
television station not yet in operation, five AM and three FM sta= 
tions (one of which was educational). And in Cincinnati, there are 
five AM and four FM stations in competition with Crosley'’s television 
and radio stations. The Commission further noted that there are two 
television stations and five AM stations already in operation in 
Indianapolis, that more than 30 AM stations serve parts of the Grade 
B contour of the proposed Indianapolis station (in daytime hours 
with substantially every portion of the area receiving service from 
at least six AM stations, and that the primary broadcast service at 
night in metropolitan Indianapolis is furnished exclusively by the 
Indianapolis stations and Crosley’s Cincinnati AM station. The met= 
ropolitan Indianapolis area also receives service from a Bloomington 
television station. The Grade A contour of the Bloomington station 
covers part of the metropolitan Indianapolis area, its Grade B con= 
tour encompasses all of the metropolitan area and 60% of. the total 
area to be served by the proposed Indianapolis station. 








Fa 
‘ 





~. : 

was the only applicant, apart from Mid-West, with no broadcast 
facility in Indianapolis, it did count against Crosley comparative= 
ly (R. 3934). The Commission also noted that the comparable con= 
centration of communication media under the control of indians 
pdlis, and to a lesser degree WIBC, was for the most part not’ mite 
igated by the existence of any real competitive media (R. 3934). 


Before evaluating the over-all significance of the foregoing 





preferences, the Commission went into one further matter with 
respect to the character qualifications of Mid-West (R. 3938 

3940). The president of Mid-West, who was also a director and its 
largest single stockholder, failed to file income tax returns for 
the years 1941-1945. Following an investigation by the Bureau of 





Internal Revenue, a settlement was made with the Department of 
Justice, under which the back taxes and interest were paid in full, 
as well as delinquency penalties for the years 1941-1945 and 50% 
fraud penalties for the years 1941-1943 (R. 3937, 3854-3855). 

On the basis of the record before it, the Commission concluded that 
the tax remissness of the Mid-West president demonstrated a degree 
of negligence in complying with applicable laws and regulations 
which raised questions concerning his future attitude of responsi 


bility as an important figure in a broadcast licensee (Re 3937= 
3938). 3/ | 


5/ After the record was closed and the examiner's Initial Deci- 





sion had been issued, Mid-West petitioned the Commission for 
leave to amend its application to show that its principal ‘under 
attack for tax evasion had offered his resignation and surrendered 
his stock due to ill health :(R. 39393940). The Commission denied 
this motion (R. 3943, 393983940). | 

| 

| 


| 
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By way of summation, the Commission concluded (R. 3941) 
that the Crosley application offered "the greatest assurance of 
effectuation of the proposals made in the public interest, due 


principally to the favorable record of past performance, its long 


years of experience in the broadcast industry, and the experience 


of the particular individuals that will be brought to the opera- 
tion proposed” (R. 3941). The Commission noted that, although 
MideWest had a superior showing in the factors of residence, 
civic participation and diversification of business interests, 
it offered no similar assurance of effectuating its proposals, 
which were characterized by “some elements of conjecture and 
lack of realism", and, in addition, suffered a demerit with 
respect to the character of its president and largest stocke 
holder (R. 3941). Indianapolis had received no preference over 
all of the applicants on any factor (R. 3941). And WIEC, 
although it was preferred over Crosley on some factors and 
received a modest preference over all on integration, was weak 
on assurance of effectuation for the reasons set forth, supra, 
(ppe 4©5 ) and did not’ approach Crosley in “demonstrated past 
performance or in broadcast experience” (R. 3941). The Commis- 
sion weighed the weakness of Crosley on the factors of local 
residence and civic participation, commenting that in closer 


circumstances of comparison, these lacks might prove a serious 


obstacle (R. 3942). However, in view of the calibre of Crosley's 


A a ge 








sa] Yn 8 : 


‘pioneering efforts in the development of visual and aural broad~ 
casting and the fact that Crosley had been "thoroughly aware of 
and responsive to the needs of those particular communities" in 
which it had broadcast operations, the Commission eeneuded that 
Crosley’s past record and experience provided a "strong assurance 
that its proposed Indianapolis operation will rapidly become an 
integral part of the community, and will furnish thereto an 
equally satisfactory record of service” (R. 3942). The Commission 
further determined (id.) that the diversification of media factor, 
taking into consideration the number of competitive media’ shown, 





did not counterbalance the comparative superiority of Crosley in 
this proceeding. Upon the basis of its judgment as to the weight 
to be given the comparative advantages and disadvantages of the 
applicants, the Commission found that an award to Crosley, would 
best serve the public interest (R. 3941-3942, 3909). : 


B. Ihe Procedural Issues ; 





1. Commissioner Craven's Participation in the | 


Decision of March 6, 1957 ! 

On. May 18, 1956, the President nominated Commissioner Craven 
to succeed Commissioner Webster, whose term was due to expire 
June 30, 1956 (Federal Communications Commission, 22nd Annual 
Report (1956); 102 Cong. Record, Part 6 (84th Cong., bad bese. 


May 18, 1956), pe 8516). While Commissioner Craven's appointment 


was pending Senate confirmation, oral argument on exceptions to 
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the Initial Decision in this case was held before the Commission 
on May 25, 1956 (R. 3738-3832). Six Commissioners were present; 
Commissioner Webster was absent (R. 3738). At the outset of 
argument, the Chairman of the Commission asked (R. 3741): 
"Gentlemen, do you have any objection to any Commissioner who is 
not present participating in this proceeding?” There was no 
response and argument commenced (R. 3741). 

Commissioner Craven was confirmed by the Senate on June 22 
and took office on July 2, 1956 (R. 3991). Prior to being ap= 
pointed to the Commission, Commissioner Craven had been associated 
with an engineering firm which had served as engineering consult= 
ant for applicant Indianapolis in this proceeding (R. 3948). 
When the Commission undertook to render a decision in the case 
December 5, 1956, and again on February 27, 1957, Commissioner 
Craven abstained from voting and no one of the four applicants 
received a majority of votes from the other six Commissioners 
(Re 4995-A). Following further discussion, Chairman McConnaughey 
stated (R. 4995=A = 4995=B): 

It is obvious from the discussion and voting which has 

taken place this morning in connection with this case 

that the votes of the six Commissioners who are conside 

ering the matter before us are split in such a manner 

as to preclude the Commission from reaching a decision 

in favor of any one of the four applicants. It would 

appear that if Commissioner Craven does not participate 

in the disposition of this matter the Commission will 


find itself at an impasse, with its statutory duty to 
render a decision thwarted. 


- w4:- 
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Commissioner Craven then stated (R. 4995=B): 


| 
| 


ra My reason for abstaining from voting is because the | 
engineering firm with which I was formerly associated 
& prepared the engineering phases of the application, 
» participated in pretrial conferences and attended the 


hearings in behalf of one of the applicants in this 

proceeding. Therefore, I would not wish to vote 

e unless required to do so. * * * The question for the 
Commission to decide iss Am I required to vote in this 

a case in order to break a tie? 


The six Commissioners, Commissioner Craven abstaining, fae voted 
a on the petition of Mid-West to reopen the record (supra, pe 9, ne 5) 
* and a tie vote resulted (R. 4995=B). Commissioner Craven said 


(id.)s 


> In my appearance before the Senate Subcommittee at | 
the time of my appointment to the Commission was con= 

v firmed, I was asked what I would do in connection with 
¥ those cases I listed for the Committee in which I had 
been consulting engineer. I advised the Committee that 
I would disqualify myself and I specifically mentioned 
this case as one in which I would abstain from voting. 
You can appreciate the gravity of the situation where I 
am concerned, and its importance to me if I am required 
to vote. Consequently, in the circumstances I must | 
demand that the General Counsel furnish an opinion in 
this matter. i 


After the Chairman with the concurrence of the Commission had called 
~ the General Counsel to the meeting and posed him the question in 
hypothetical terms, the General Counsel gave an opinion to the 
effect that if all reasonable efforts by the other Commissioners 

o to reach a decision had proven fruitless, the Commission could ap= 
rect Commissioner Craven to participate on the ground 


that his vote was absolutely essential to the performance of the 


” Commission's statutory duties (R. 4995=B = 4995=C). 
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After the General Counsel had left the meeting room, Com 


missioner Craven stated (R. 4995=C): “ 
I was not a member of the Commission when the Oral as 
Argument was held, but the question was asked by the 4 
Chairman of the counsel present if there were any ob= s 
jections to absent Commissioners participating in the 
decision. There ‘was no response from counsel. I have &. 
read the Oral Argument in this case and also the records 7 


necessary for me to arrive at a decision. Therefore, 
if it should become necessary for me to vote as a result “ 
of a directive from the other members of the Commission 
to break a tie, I feel prepared to do so. 
Commissioner Craven then asked each Commissioner if he could change 
his vote on the Mid-West petition to reopen the record in order to ‘ 
obviate the necessity of Commissioner Craven's vote to break a tie 
(Re 4995=C). The vote on the Mid-West petition remained three= 
three (R. 4995-C). Commissioner Craven nevertheless declined to Y 
vote until the Commissioners had taken more time on efforts to break 
their impasse, and the Commission accordingly postponed further . - 
voting on the case for one week (Re 4995=C = 4995-D). “4. 
On March 6, 1957, the Commission again undertook to render a 
decision in the case. Voting first on the Mid-West petition to 
reopen the record, the Commissioners voted four to two, Commissioner « 
Craven abstaining, to deny the petition and the petition was denied 
(Re 4995°E). The next vote was on the merits; three Commissioners 7 
voted for Crosley, one voted for WIBC, one voted for Indianapolis, ” 
one voted to reopen the record, and Commissioner Craven abstained * 


(Re 4995-E). After attempting without success for one hour and e 


twenty minutes to achieve a majority vote among the six Commissioners, w 





td 
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the Commission by a four to two vote determined that it was at an 
impasse and directed Commissioner Craven to vote (R. 4995-1, 
4995-E, 4995-3). Commissioner Craven voted for the decision award~ 
ing the permit to Crosley and issued a concurring statement as to 


Is 


the necessity of his voting (R. 4995=J, 3948). 


2. Commission Actions after the March 6, 1957 | 


Decision | 
During April 1957, WIBC and others filed a number of pleadings 

directed against the March 6 Decision of the Commission (R. 3981l- 
3982). WIBC filed a request for stay, reargument, and a petition 
for reconsideration which attacked the Decision both on the merits 
and also procedurally as to Commissioner Craven's participation 
(Re 5114-5158). The Commission, in an Order dated June 21, 1957, 
which dealt with the merits, denied reconsideration and a stay by 
an evenly divided vote, Commissioner Craven abstaining (R. 3981- 
3986). In a separate Memorandum Opinion and Order which was 
issued on the same day and directed toward the procedural cone 
tentions, the Commission, by a five to one vote (Commissioner 
Craven abstaining) denied the request for reargument en bane 
(Re 3987=3993). Addressing itself in this Memorandum Opinion to 
the contention that oral argument should be rescheduled because 
of Commissioner Craven's participation in the Decision of the 
case and the fact that he had not heard oral argument, the Commis= 
sion held that no invalidity attached to its March 6 Decision 


because of Commissioner Craven's participation (R. 3992). ‘The 
| 
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Commission took the position that in view of the staggered terms 
of the Commissioners, "it would be impractical to the adminis= 
tration of the Commission's functions to hold that the vote of a 
new member would be invalidated because he had not heard oral 
argument in the cause under deliberation, and the Commissioners 
who had heard oral argument must repeat the process” (R. 3991). 
The Commission also noted that at the time of oral argument, WIBC 
acquiesced in the absence of a Commissioner (R. 3990) and that the 
record of the entire proceedings, including the transcript of oral 
argument upon the exceptions, had been available to Commissioner 
Craven for several months prior to March 6, 1957 (R. 3992). 

WIBC appealed from the foregoing Decision and Orders on July 19, 
1957, in Case No. 14,035. Mid-West and Indianapolis also sought 
review by the Court, but subsequently dismissed their appeals. \ 

From July to October 1957, WIBC and others filed various plead- 
ings seeking reconsideration of the March 6 Decision or reargument 


thereof, reconsideration of the Commission's June 21 actions, a 





stay, and further opposing two applications filed by Crosley 


ta 
(July 18 and August 13, 1957) for modification of its construction <¢ 
permit (Re 6965, 6975, 6984, 6958). On October 25, 195:7, the Com " 
mission —! of such pleadings in three Memorandum Opinions 7 
and Orders (R. 6937-6951, 6952-6956, 6957-6964): (1) By a. four to a 
| ' 


two vote (Commissioner Lee not participating), the Commissivn, 
inter alia, affirmed both its March 6 Decision and June 21 actions 





on the merits and denied WIBC's petition for reconsideration or 
reargument and request for stay (R. 6937-6951). (2) The Commi s= 
sion denied three to two (Commissioner Craven abstaining and Com 
missioner Lee not participating) reconsideration of its June 21 
Opinion and Order insofar as it denied reargument because of Com= 
missioner Craven's participation in the March 6 Decision (R. 6952= 
6956). o/ (3) The Commission, four to two (Commissioner Lee not 
participating), denied petitions, filed by persons other than 
WIBC, for reopening the record for further hearing on Crosiéy*s 
application for modification of construction permit (R. 6957- 
6964). 2/ Commissioner Ford, who took office on August 29, 1957, 
participated in all three of the foregoing actions (R. 6937, 6952, 
6957). : 





Also, on October 25, 1957, the Commission by letter denied 


WIBC's request that it withhold issuance of program test author= 
ity and designate Crosley's application for license for a hear= 
ing (Re 7124=7125). The same letter acknowledged two letters 


6/ Although WIBC's petition for reconsideration-did not seek 


reconsideration of the Commission's June 21 Opinion and Order, 
it asserted alleged errors in reply pleadings and the Commission 
treated such assertions as a request for reconsideration of) the 
June 21 action without determining whether WIBC was entitled to 
such consideration (Re. 6952). 


7/ Although WIBC had filed (August 9, 1957) a petition to with 
hold action and/or hold a hearing with respect to. Crosley's! first 
modification application, withdrawn by Crosley on August 13, 1957, 
it did not renew its request with respect to the second modifica= 
tion application which was the subject of the Commission's ppinian 
and Order (R. ames 
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from WIBC urging that the modification application be denied 
because Crosley had already modified its construction permit in 
the manner for which’ it was seeking Commission approval (R. 7124- 
7125, 7116-7117, 7121-7123). The Commission replied that Crosley 
had in fact installed the modified equipment but the nature of 
the changes made was de minimis and "to compel destruction or 
removal of such equipment would work a futile result" (R. 7124= 
7125, 71187120). The Commission granted Crosley's second appli- 
cation for modification of construction permit on October 25, 
1957 (R. 7125). 

The appeal in Case No. 14,231 is from the foregoing Commis= 
sion actions on October 25, 1957. 


SUMMARY OF ARGUMENT 

I. The Commission's determination, upon the basis 
of its evaluation of the comparative showing of the com- 
peting applicants in this case, that an award to Crosley 
would best serve the public interest, is a reasonable 
exercise of its discretion under Section 309(b) of the 
Communications Act. The Commission properly took into 
account the comparative standing of the applicants on the 
factor of diversification of communications media. Con- 


trary to the contention of WIBC, the diversification 





criterion is not a statutory requirement, decisive in 
and of itself. Diversification, though an important 


consideration, is only one of the factors to be weighed 


§ it A ak; 
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by the Commission in determining which of several competing 
applicants would best serve the public interest and may be 
counter-balanced by other factors. Since the operating pro- 
posals of the four applicants here were substantially equal, 
the Commission was forced to rely heavily on its judgment as 
to which appdicant was most likely to fulfill its promises. 
It found that Crosley offered the greatest aspeanee of 
effectuation and that a wide variation between past representa- 
tion and performance and a laxness in management supervision 
detracted from WIBC's ver iendiary as an applicant. ‘While the 
Commission determined that the Crosley broadcast interests | 
presented no undue concentration of control contrary to the 
public interest, it counted such weakness on diversification 
against Crosley comparatively. In view of the count ervailing 
considerations in this case and WIBC's affiliation with 
Indianapolis radio and newspaper interests, the Commission was 
well within the allowable area of its discretion in concluding 
that the comparative advantage of WIBC over Crosley on diversi- 


fication and integration did not outweigh Crosley's preferences 


| ‘4 
on assurance of effectuation and that a grant to Crosley would 


| 


therefore better serve the public interest. 
II. The participation of Commissioner Craven in the 
March 6 decision of the Commission was a matter of administra- 
tive necessity and therefore not error under established law 
even though his firm had acted as engineering consultants to 


one of the applicants prior to his coming on the Commission. 
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I. The Commission's determination, upon the basis 
of its evaluation of the comparative showing of the com- 
peting applicants in this case, that an award to Crosley 
would best serve the public interest, is a reasonable 
exercise of its discretion under Section 309(b) of the 
Communications Act. The Commission properly took into 
account the comparative standing of the applicants on the 
factor of diversification of communications media. Con- 
trary to the contention of WIBC, the diversification 
criterion is not a statutory requirement, decisive in 
and of itself. Diversification, though an important 


consideration, is only one of the factors to be weighed 
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by the Commission in determining which of several competing 
applicants would best serve the public interest and may be 
counter-balanced by other factors. Since the ope tag pro- 
posals of the four applicants here were substantially equal, 
the Commission was forced to rely heavily on its judgment as 
to which appdicant was most likely to fulfill its promises. 
It found that Crosley offered the greatest asearance of 
effectuation and that a wide variation between past representa- 
tion and performance and a laxness in management supervision 
detracted from WIBC's reliand trey as an applicant. “While the 
Commission determined that the Crosley broadcast igbexests 
presented no undue concentration of control contrary to the 
public interest, it counted such weakness on diversification 
against Crosley comparatively. In view of the countervailing 
considerations in this case and WIBC's affiliation with 
Indianapolis radio and newspaper interests, the Commission was 


well within the allowable area of its discretion in concluding 





that the comparative advantage of WIBC over Crosley on diversi- 


fication and integration did not outweigh Crosley's preferences 


on assurance of effectuation and that a grant to Crosley would 


therefore better serve the public interest. 


II. The participation of Commissioner Craven in the 


March 6 decision of the Commission was a matter of administra- 
tive necessity and therefore not error under established law 
even though his firm had acted as engineering consultants to 


one of the applicants prior to his coming on the Commission. 





a 
Commissioner Craven abstained from participating until after 


the six Commissioners had exhausted all reasonable efforts to 


break their three-three deadlock on the merits and his vote 


became absolutely necessary in order for the Commission to 
take any action in this case. Since the Communications Act 
makes no provision for calling in a substitute commissioner 
or for a decision by any other body, the Commission's action 
here comes within the “rule of necessity" that disqualification 
will not be permitted to destroy the only tribunal with power 
in the premises to the end that no order can be made. The 
decision of this Court in Transworld Airlines, Inc. v. Civil 
Aeronautics Board (Case Nos. 12582 and 13363, decided 
January 23, 1958) does not reject the doctrine of administra- 
tive necessity or preclude its application to this case, since 
no impasse was involved there and the participation of the 
challenged Board member was not a matter of necessity. More- 
over, WIBC suffered no real prejudice from the participation 
of Commissioner Craven here, since, as engineering consultant 
for applicant Indianapolis, he was not called on to testify 
on or advise with respect to any contested engineering issue, 
he had no pecuniary interest in the outcome of the case, based 
his vote upon the record herein, and did not vote for Indiana- 
polis but for Crosley. 

III. The Commission did not err in denying WIBC 
reargument on the exceptions to the examiner's Initial Decision 


because Commissioner Craven took office subsequent to the oral 





es 
argument held on May 25, 1956, and hence did not actually hear, 
but only read the transcript of, such oral argument. The oral 
argument which was heard in this case complied in full with 
Section 409(b) of the Act. Inthe absence of any express 
Statutory requirement for reargument, the question of whether 
or not to allow further argument lies in the Commission's dis- 
cretion. The Commission did not abuse such Jisever ton or 
deprive WIBC of a fair hearing by concluding that under the 
circumstances of this case reargument was neither necessary 
nor pratical upon a change in Commission personnel since valid 
oral argument had already been heard and the new Commissioner 
had read the transcript thereof. Nor was WIBC entitled to 
reargument or deprived of due process because Commissioners 
Craven and Ford participated in the Commission's multiple 
post-decision actions of October 25, 1957, without being 
been at the oral argument on the exceptions to the examiner's 


Initial Decision. 


IV. Because the participation of Commissioner Craven 





in the Commission's actions of June 21, 1957 was not required 
by necessity, the fact that he did not vote on that occasion 
is consistent with his participation on March 6 and did not 
prejudice WIBC. In any event, any conceivable prejudice to 
WIBC in the fact that its April 5 petition for reconsidera- 
tion was denied by an evenly divided vote, was rendered moot 
by the Commission's action on October 25, 1957, when the 


Commission considered and rejected by a majority vote the 
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allegations contained in such petition for reconsideration. 
The Commission properly approved Crosley's application 
for modification of construction permit despite the pre- 
mature modification of construction prior to Commission 
approval, since Crosley already had a construction permit 


and the modification was de minimis. 
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ARGUMENT 
I. THE COMMISSION, IN ITS BASIC DECISION AND 
ORDER OF MARCH 6, 1957, CORRECTLY APPLIED 


THE PUBLIC INTEREST STANDARD OF SECTION 
309 OF THE ACT. : 


@ 


Conceding (Br. p. 43) the propriety of the Commission's 
findings and conclusions as to the rating of the applicants on 
the various comparative factors, WIBC contends (Br. pp. 36-48) 
that the Commission erred in its March 6, 1957 decision by | 
failing to accord decisive weight to the factor of diversi- 
fication of communications media. WIBC argues (Br. pp. 4l- 
44) that the Commission, on the one hand, rated Crosley below 
WIBC on diversification because of its radio and telbvision 
interests and, on the other, extended Crosley a decisive 
preference on the basis of its superior broadcast record and 
experience derived from the same facilities. This, WIBC 
asserts (Br. pp. 37-38, 43-48) is giving diversification mere 
lip-service, in “substance and effect" eliminating it as a 
criterion, and is beyond the Commission's statutory authority. 


A. The Basis For The Commission's Decision, 





At the outset we point out that WIBC's analysis (Br. pp. 6- 
7, 41-43) of the Commission's decision is fragmentary and 
misleading. To be sure, WIBC did, as it states (Br. | pp. 7, 43), 
receive some preference over Crosley on all but two of the 
comparative criteria upon which the Commission fund atgel icant 
differences between the parties. WIBC is also correct in 


stating that the Commission did not find its past broadcast 
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record and experience to be unsatisfactory in determining that 
those of Crosley were outstanding. But these bare statements 
oversimplify the comparative findings made by the Commission 


in this case, 


s 
As this Court recognized in Pinellas Broadcasting Company 


v. Federal Communications Commission, 97 U.S. App. D.C. 236, 
238, 230 F.2d 204, 206, “the selection of an awardee from 


among several qualified applicants is basically a matter of 
judgment, often difficult and delicate, entrusted by the 
Congress to the administrative agency." Here, the Commission 


was confronted with four applicants all possessing the minimum 


to 
qualifications, The proposals of all four as/ programming, 


studio facilities, staffing, and other express operational 
plans, were substantially equal. The Commission was therefore 
forced to place considerable reliance on its judgment as to 
which applicant was ‘most likely to fulfill its promises. 

No one of the applicants was superior on all of the 
factors relevant to this judgment. Crosley was superior on 
past broadcast record and experience, It should be noted that 
this superior record was based primarily on its comparative 
performance in one standard broadcast station and not on the 
sheer bulk of its television interests (BR. 3916-3918). The 
Commission did, however, conclude that “the strong preference 
given Crosley in the comparisons previously made with respect 
to past records among the applicants remains undisturbed 


following review of its operations in visual broadcasting” and 
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that for pioneering efforts in developing a network and for 
the calibre of the programs presented, Crosley deserved a 
credit (R. 3918). The superior experience of the Crosley 
principals was likewise only partly due to its numerical 
holdings. Thus, the Commission commented favorably on 
Crosley's vice-president and LAKEY of engineering, a 
pioneer radio engineer who held many patents on electronic 
equipment and had contributed many treatises to scientific 
publications, and on another director, who was responsible 
for establishing the model farm maintained by Crosley in 


furtherance of its agricultural programs (R. 3919). 


At pp. 41-42 of its brief, WIBC seeks to downgrade 


Crosley'’s outstanding record by high-lighting certain “slight 
8 ' 


objections” discussed by the Commission. | WIBC neglects 

to state that the Crosley weakness in agricultural program 
ming occurred in the early days of television when Ceusieys 
operations were incurring heavy losses, and substantially im- 
proved thereafter so that by 1953 Crosley had achieved a “fully 
satisfactory operation” (BR. 3917-3918). Sintleriy, the 


8/ WIBC also refers (Br. p. 48) to Crosley's aixeownnes sales 
to advertisers who purchase time on more than one station 

(R. 3873-3874). The Commission considered such practices but 
concluded that no harmful effect was involved because there 
was no indication of coercion or of unfair competition since 
there was no requirement for buying time on more than one 
station (RB. 3933-3934). Cf. United States v. Times-Picayune, 
345 U.S. 594, It is noteworthy also that the two Indiana- 
polis newspapers in which WIBC has an interest follow a 
practice of forced combination with respect to certain types 

of advertising (R. 3846-3847, 3932-3933). 
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deficiencies in live educational programming at Station WLW for 
two composite weeks were offset by a supplementary showing of 
adequate live educational programming evenly spaced throughout 
the year (R. 3917). And it was only in comparison to appli- 
cant Indianapolis (WIRE) that WIBC demonstrated "greater 
attention to the needs of the community in the categories of 
religion, agricultural, educational discussion, news and talks 
programming"(R. 3915-3916). 

With respect to local residence, civic participation, and 
diversification of business interests, it was Mid-West -- not 
WIBC -- who was found to be best qualified. WIBC was in a secondary 
position on all factors except integration of ownership with 
Management and even there merited only a “modest preference”, 
diminished by the “past spotty showing of the aural facility 
under the leadership of the principal proposed here for inte- 
gration” who had demonstrated a "lack of management supervision 
over commercial practices” (R. 3925-3926, 3916, 3915). While 
the Commission did not find WIBC's past record to be un- 
satisfactory on any absolute scale, it gave WIBC a demerit 
for a wide discrepancy between representations on its 1948 
renewal application and actual performance (R. 3910, 3916). 


This deficiency was not as WIBC would have it (Br. p. 41) 


"some slight objection", but critical - as the Commission 


found (R. 6946) — for it went to the core of what the Commission 
sought to ascertain: whether WIBC could be counted on to carry 


out its present proposals. 
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The foregoing considerations warrant the Commission's con- 





clusion that Crosley offered greater assurance of effectuation. 
Admittedly, the Commission attributed more weight ia peat 
broadcast record and experience than to such factors as local 
residence, civic participation, diversification of business 
interests and integration of ownership with managenent. If 
such factors had been decisive, the grant probably would have 
gone to Mid-West, which rated first on three counts and ran 
(as did Crosley) a close second to WIBC on integration of 
ownership with management (R. 3924-3926). As the Commission 
noted (R. 3943), in closer circumstances of comparison local 
ownership and integration might appropriately tip the scales, 
since they give rise to a presumption that an applicant who is 
strong on these points will be more likely to fulfill his 
promises and be more responsive to community needs than one 


| 
who is not. But this presumption is not determinative in and 
| 


of itself and "where, as here, an extensive record of performance 


is available, the record is a more reliable guide to the 
probability of fulfillment of promises" (Pinellas Broadcasting 
Company v. Federal Communications Commission, supra, 97 U.S. 
App. D.C. at 238, 230 F.2d at 206). Moreover, the Court has 
recognized that “a slight degree of superiority in suverst 
factors might be more than offset by substantial inferiority 


in one” (Scripps-Howard Radio, Inc. v. Federal Communications 
Commission, 89 U.S. App. D.C. 13, 16 , 189 F.2d 677, 680). 
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Having found Crosley to be "thoroughly aware of and responsive 
to the needs of those particular communities” in which it had 
broadcast facilities, the Commission reasonably concluded that 
Crosley provided a “strong assurance that its proposed Indianapolis 
operation will rapidly become an integral part of the community, 
and will furnish thereto an equally satisfactory record of 
service” (R. 3942). 

The situation with respect to the other major area of con- 
sideration -— diversification of communications media - was 
similarly complicated. Here again Mid-West received a strong 
preference as the only applicant who was not associated with 
some form of mass communication. However, it also presented 
substantial disadvantages as an applicant, both forits weakness 
on assurance of effectuation and because of its character demerit 
for tax evasion, Neither WIBC nor Crosley offered the Conm- 
mission a clearly desirable alternative. Though found to be 
preferable to Crosley, WIBC already had considerable connection 
with other means of communication in Indianapolis through its 
standard broadcast station and its 30% interest in Indianapdis 
Newspapers, Inc. As detailed in the Commission's Decision 
(BR. 3929-3930), Indianapolis Newspapers, Inc. publishes the 


two predominant newspapers in Indianapolis and has a controlling 





interest in the only two newspapers in nearby Muncie which lies 





partly within the area to be served. 





Crosley, on the other hand, had no broadcast or other 


communications facility in Indianapolis and was subject to wide- 








5 
} 
! 
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spread competition both there and elsewhere where it had tele- 
vision stations (RB. 393423935). It was under these circumstances 
that the Commission concluded Crosley's broadcast interests 

did not constitute an undue concentration of control contrary 

to the public interest or outweigh its comparative superiority 


on assurance of effectuation of proposals. 


B. The Commission's March 6 Decision Comports With 
Section 309 Of The Act And Does Not Exceed Its .. 
Statutory Authority Or Allowable Area Of Discretion. 


WIBC's contention j.hat the March 6 decision exceeds the 
Commission's authority [ver the Act rests on the erroneous 
premise that the diversification criterion is statutory and 
hence decisive in and of itself. It scarcely needs repeating 
that the sole provisions of the Communications Act relating at 
all to diversification are Section 313, which makes the anti- 
trust laws applicable to radio communications, and Section 311, 
which directs the Commission to refuse a construction permit 
and/or license to any person whose license has been revoked by 
a court under Section 313. Neither of these two sections is 
pertinent here, since there is no suggestion that Grdstey has 


| 
in any manner violated the antitrust laws. WIBC's argument 


therefore comes down to the proposition that the broad public 


. interest standard set forth in Section 309 not only incorporates 


diversification by implication but elevates it to the level 
of a statutory requirement, | 
None of the judicial SRERGELEA BS or Commission policies 


cited by WIBC supports so novel a proposition. It is well 
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established that diversification, though important and 
permissible of consideration, is only one of the factors to 
be weighed by the Commission in determining which of several 


competing applicants would best serve the public interest and 


may be counter-balanced by other factors, Scripps—Howard 


v. Federal Communications Commission, 89 U.S. App. 


Radio, Inc. i VLommunicalions VOBmissi On 


D.C. 13, 189 F.2d 677; McClatchy Broadcasting Co. v. Federal 
Communications Commission, 99 U.S. App. D.C. 195, 239 F.2d 15; 


A  S 


Pinellas Broadcasting Co. v. Federal Communications Commission, 
97 U.S. App. D.C. 236, 230 F.2d 204; Tampa Times Co. v. Federal 
Communications Commission, 97 U.S. App. D.C. 256, 230 F.2d 

224; Sunbeam Television Corp. v. Federal Communications 
Commission, 100 U.S. App. D.C. 82, 243 F.2d 26. As the Court 
stated in the McClatchy case, 99 U.S.App. D.C. at 198, 239 

F.2d at 18; 


The broad statutory standard of “public convenience, 
interest, or. necessity,” is not susceptible of 

precise or comprehensive definition, Its meaning 

cannot be imprisoned in a formula of general ap- 
plication. The responsibility for making the determi- 
nation is committed to the Commission, subject to the 
limitations that it must proceed within constitutional 
and statutory bounds and that it must not act arbitrarily 
or capriciously. 


We_ hold the Commission is entitled to consider diversi- 
fication of control in connection with all other relévant 
facts and to attach such significance to it as its judg- 
ment dictates. 


This does not mean that the owner of a newspaper is 
disqualified as a licensee, Stahlman v, Federal Com- 
munications Commission, 75 U.S. App. D.C. 176, 125 F.2d 
124 (1942). Nor does it mean that the Commission may 
reject a newspaper's application and grant that of a 
competing non—newspaper applicant without also con- 
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sidering and comparing all other relevant Sietdr. 

But it does mean that the Commission is free to let 

diversification of control of communications | 

facilities turn the balance, if it reasonably con- 

clude that it is proper to do so. (Emphasis added. ) 

As WIBC points out (Br. pp. 39-40), the Commission is of 
the view that diversification of broadcast sources, as well as 
prevention of monopoly or undue concentration of onload over 
the means of mass communication, are in the public interest. 
To this end, the Commission has promulgated its multiple 
ownership rules prohibiting any person from owring or con- 
trolling two television stations which serve substantially the 
same area and limiting the number of television station in 
which one person may have an interest to seven, of which no. 
more than five may be in the VHF bands. (Section 3.636 of 
the Commission's Rules and Regulations, 47 C.F.R. See. 3.636). 
These rules provide, moreover, that in determining whether 
there may be an undue concentration of control apart from the 
foregoing prohibitions,” consideration will be given to the 
facts of each case with particular reference to such factors 
as the size, extent and location of area served, the number 
of people served, and the extent of other competitive service 
to the areas in question” femphasis supplied/ (47 C.F.R. 

Sec. 3.636(a) (2)). Thus, the Commission's rules, ih setting 
limits on permissible concentration, do not automatically 
exclude all multiple ownings below the specified maximum as 


contrary to the public interest but make that determination 


depend upon the facts and circumstances of the particular case. 
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Contrary to WIBC's suggestion (Br. p. 38), the Supreme 
Court in sustaining the multiple ownership rules as a valid 
exercise of the Commission's rule-making authority (United 
States v. Storer Broadcasting Company, 351 U.S. 192), did not 
do so on the ground' that such rules are required by the Act. 
Rather the Court found that the multiple ownership “Rules 
contain limitations against licensing not specifically 
authorized by statute” (351 U.S. at 202-203). Holding (351 
U.S. at 203-204) that these rules are “reconcilable with the 
Communkations Act as a whole” and hence within the Commission's 
power, under Sections 4(i) and 303(r), to make rules “not 
inconsistent with the Act or law”, the Court stated (351 
U.S. at 203): 

We cannot interpret Sec. 309(b) as barring rules that 

declare a present intent to limit the number of stations 

consistent with a permissible “concentration of con- 
trol” It is but a rile that announces the Commission's 


attitude on public protection against such concentration. 


Moreover, the Court reaffirmed its statement in Federal Communications 


* 
Commission v. Allentown Broadcasting Co., 349 U.S. 358, 363-364, < 
that the “determination of improper concentration of control , 
was for appraisal by the Commission after hearing™ (351 U.S. at “ 
203, n. 12). * 

The Commission here determined after hearing that Crosley , 
presented no undue concentration of control contrary to the e 
public interest as given content by the multiple ownership rules = 


CR. 3934-3936, 6943-6945). The Crosley television interests did 


not exceed the maximum permissible under Section 3.636(a)(2) and 
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the Commission found no substantial overlap of service areas 

in contravention of Section s.ss6teIC).— In determining 

further that there was no undue concentration of cout apart 

from the foregoing restrictions, the Commission properly con- 

sidered the factor announced in its rule -- "the extent of 

other competitive service to the areas in question” (Section 

3.636(a)(2)). Insofar as Section 3.636 is involved, WIBC 

does not appear to quarrel with this determmnation in its brief. 
The multiple ownership rules are not, of course, the 

limit of the Commission's concern with diversification. As 

WIBC correctly points out (Br. p. 40, n. 21), even where there 

is no violation of these rules or finding of undue concentration, 

the Commission has long been of the view that naxinus “diver- 

sification of control of the media of mass communication is 

desirable and that in the absence of contervailing considerations, 

the grant to an applicant who has teriee GoemNC? tabevexis or 

is not affiliated with other radio or newspapers interest 

better serves the public interest." Pinellas case, en 97 

U.S. App. D.C. at 241, 230 F.2d at 209; McClatchy case, supra, 

99 U.S. App. D.C. 198, 239 F.2d at 18. Accordingly, the 


97 Such overlap as existed was only in the Grade B contours 
(R. 6944-6945). The Commission's conclusion that this con- 
stituted no contravention of Section 3.636(a)(1) is based 

on the fact that the degree of Grade B overlap was small in 
relation to the Grade B contours involved, the fact that the 
far greater part of the Grade B contours served separate and 
distinct areas, the fact that separate communities with 
separate television channels were involved, and the fact that 
no Grade A, to say nothing of “city grade” service, overlap 
existed (R. 6945). 7 
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Commission affords a preference to an applicant not associated 
with the local channels of communication of fact and opinion 
over an applicant having such association. However, such 
affiliation “does not, of course, exclude that applicant from 
comparative consideration. ... Although it is an important 
factor, it is weighed along with all other considerations to 
determine which of the competing applicants will better serve 
the public interest and, as shown by recent decisions, the 


diversification factor may be counter-balanced by other 


Sa. SS aay cer 


factors.” McClatchy, supra, 99 U.S. App. D.C. at 198, 239 F.2d 
at 18, Manifestly, diversification does not comprise the 
totality of the public interest, An equally “important 

element of public interest and convenience affecting the issue 
of a license is the ability of the licensee to render the best 
practicable service to the community reached by his broadcasts" 
(Federal Communications Commission v. Sanders Radio Station, 
309 U.S. 470, 475). 

Here, as we have shown, the Commission concluded that 
Crosley offered the “greatest assurance of effectuation of the 
proposals made in the public interest, due principally to the “ 
favorable record of past performance, its long years of 
experience in the bradcast industry, and the experience of the 
particular individuals that will be brought to the operation 
proposed” (R. 3941). It found that WIBC did not approach 
Crosley in "demonstrated past performance or iuieretivas’ 


experience” and even more significant, that a wide variation 


hex 
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| 





between representation and performance and a laxness in 
Management supervision detracted from WIBC's reliability as 
an applicant. Under these circumstances, and particularly in 
view of WIBC's affiliation with Indianapolis radio and news- 
paper interests, the Commission did not, we submit, exceed 
the allowable area of its discretion or depart from precedent 
in concluding that the comparative standing of Crosley and 
WIBC on diversification did not outweigh their comparative 
standing on assurance of effectuation and that a grant to 
Crosley would better serve the public interest. 

In an effort to get around the fact that the Commission 
deemed Crosley superior on assurance of effectuation, WIBC 
asserts that Crosley's preferences must be discounted because 
its past record and experience arose from the very broadcast 
interests which were held to be adverse on diversity. This 
assertion, as we have shown above, is factually inaccurate. 
The Commission's finding that Crosley'’s past record was superior 
is not based primarily on its television network but rather 
upon a comparison between WIBC and Crosley's one standard broad- 
cast station in Cincinnati (R. 3916-3918). The Commission 
merely held that this superior showing remained undisturbed 
upon an examination of its television record (R. 3918). More- 
over, the credit extended to Crosley for its nethork was not 
quantitative in basis but qualitative; it was Crosley"s 
pioneering efforts and the calibre of its programs. “WIBC's 


affirmative deficiencies likewise had nothing to do with its 


= 


smallness; they were for failure to fulfill the promises made 
in its 1948 renewal, application and for lack of management 
supervision over commercial practices, 

There is accordingly no warrant for WIBC's sweeping 
assertion (Br. p. 43-44) that the Commission has “in substance 
and effect" eliminated the diversification factor in this or 
any other case where a "small or new applicant is competing 
with a large and established operator." The past record or 
experience of a large and established operator might be poor 
or demonstrate the same deficiencies which detracted from 
WIBC, and that coupled with diversification might well preclude 
an award in its favor. Insofar as WIBC suggests that a broad- 
cast record or experience derived from facilities which are 
adverse for diversification purposes should be ignored or 
minimized, we believe the argument to be unsound, For it 
amounts to a contention tat facts of admitted relevance should 
be weighed only in one direction, persumably adversely to an 
applicant, even though the fact has both positive and negative 
implications. It cannot be gainsaid that a past broadcast 
record is one of the best indicia available as to what may be 
expected of an applicant in the future, and it would be as un- 
fair to ignore a good record of service to the public and of 
meeting its public service representations to the Commission, 
as to fail to rule adversely with respect to a bad record. 


The dictum of this Court in Sunbeam Television Corp. v. 
Federal Communications Commission, supra, upon which WIBC 
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relies (Br. pp. 45-46), does not compél the conclusion that. the 
Commission erred here. The Court there expressed scepticism . 


about a Commission determination which found the diversity. 


factor (presented in Sunbeam by an application from g combina- 
tion of the only two daily newspapers of Miami) to be outweighed, 
on balance, by factors favoring the newspaper-owned applicant 
including preferences as to broadcast experience = past 
broadcast record. However, in recognition of the fact that 

the contrary opinion of the Commission was one that reason- 

able men could reach their evaluation of the record before 


them, the Court refrained from ion the Commission’ s judge. 
10 
ment on these matters in error. And in any event, we 


submit that the nature of the differences between Crosley and 
WIBC (supra, pp.34-35) distinguish the instant case. = 
Finally, WIBC claims that the Commission has afforded 


less importance to diversification in this case aia ba 


10/ In Sunbeam, this Court reversed the Commi seion | on another 
a =- the Commission's failure to give proper considera- 
tion to the relationship of one of the principals of the 
winner applicant to the National Broadcasting Company. And 
in so doing the Court made the observation that on recon- 
sideration the Commission might wish to reevaluate the 
weight it had given in that proceeding to the diversification 
factor. It is to be noted that the Commission has subse- 
quently issued a new decision in that case reaffirming its 
previous decision. See Biscayne Television Corp., 22 FCC 
1464. This new decision is presently on appeal to this Court 
in Sunbeam Television Co. v. Federal Communications Commi 
(Case No. 14,041), but the case has been deferred pending 
Commission action on petitions for rehearing filed by other 
parties to the proceeding, 








age Spee Be ect fae! 


previous cases. Obviously, in dealing with so complex a 


problem as this one, where the many factors governing the 


Significance of the diversity preference necessarily vary 

from case to case, no exact comparison of cases is possible. 
However, even assuming arguendo that the present Commission 
majority does not believe that diversification of the media 
of mass communications is as significant a problem as some 

of their predecessors, this would not invalidate the present 
decision. As this Court stated in the Pinellas case, supra, 


97 U.S. App. D.C. at 238, 230 F.2d at 206: 


And it is also true that the Commission's view of 
what is best in the public interest may change from 
time to time. | Commissioners themselves change, 
underlying philosophies differ, and experience often 
dictates changes. Two diametrically opposite sthools 
of thought in respect to the public welfare may 

both be rational; e.g., both free trade and protective 
tariff are rational positions. All such matters are 
for the Congress and the executive and thir agencies. 
They are political, in the high sense of that abused 
term. They are not for the judiciary. 


In the case at bar there appears some suggestion 

that the Commission has changed, or is changing, its 
view as to the dominant importance of local ownership 
and as to the’ evil of concentration of the media of 
mass information. But in so doing it is operating 
within the area of legislative-executive judgment. 





=-39= : 

| 

II. THE PARTICIPATION OF COMMISSIONER CRAVEN IN THE : 
MARCH 6 DECISION WAS A MATTER OF ADMINISTRATIVE 
NECESSITY AND THEREFORE NOT ERROR 


Pointing to the circumstance that Commission euatat 


engineering consultant for applicant Indianapolis before being baat 
appointed to the Commission, WIBC claims that he was either 
absolutely disqualified from participating in the March 6 Decision 
or in any event disqualified until he had heard oral argunent We. : 
agree with WIBC that a “fair trial in a fair tribunal is a basic 
requirement of due process” whether the proceeding be criminal 

as in In Re Murchison, 349 U. S. 133, 136, or quasi-judicial and 
civil as here and in Trans-World Air Lines, Inc. v. Civil . , re a“ em 
tics Board, Ue Se Apps De Ce ‘ F.2d (Case 
Nos. 12582 and 13363, decided January 23, 1958). And while Com 7 
missioner Craven did not vote for Indianapolis and we believe a 
that there was no actual bias in the instant case for the reasons _ 
set forth below, we also agree that our system of law should en= - 
deavor “to prevent even the probability of unfairness” and that 
"to perform its high function in the best way ‘justice must 
satisfy the appearance of justice’” (Murchison case, supra, 349 

U. S. at 136). Because of these important principles, Commtsst even. : 
Craven was reluctant to participate (R. 4995=B) and abstained fron 
participating in this case until his vote became “absolutely neces=_ 
sary in order for the Commission to carry out its statutory func~ 
tions” (R. 3948). However, the Commission does take the position 
that the participation of Commissioner Craven, though weytonate, 
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was a matter of administrative necessity and therefore not error 
under established law. Federal Trade Commission v. Cement 
Institute, 333 U. S. 683, 700-703; United States v. Morgan, 313 
U. S- 409, 4213 Marquette Cement Mfg. Co. v. Federal Trade Commis- 
sion, 147 F. 2d 589, 592-593 (C.A. 7); Loughram v. Federal Trade 





Commission, 143 F. 2d 431, 433 (C. A. 8)3 Brinkley v. Hassig, 83 
Fe. 2d 351, 357 (C.A. 10)3 Montana Power v. ic Service Commis= 
sion, 12 F. Supp. 946 (D. C. D. Mont.)3 Georgia Continental Tele- 
phone Co. ve Georgia Public Service Commission (D. C.), 8 F. Supp. 
434, 436 (D. Co Ne De Gao) | 

The circumstances which necessitated the participation of 
Commissioner Craven are set forth in detail at p. 11 et seq. 
Commissioner Craven abstained from participating or voting when the 
Commission first considered the case on December 5, 1956 (R. 4995=I, 
4995=A = 4995-3). He likewise abstained on February 27, 1957, 
when the Commission again discussed and voted on the decision 
(Re 4995-A = 4995-D). Although the Chairman then stated that it 
was “obvious from the discussion and voting which has taken place 
this morning in connection with this case that the votes of the 





six Commissioners who are considering the matter before us are split 


in such a manner as to preclude the Commission from reaching a ‘ 
decision * * * if Commissioner Craven does not participate” 

~“d 
(Re 4995"A = 4995=B), Commissioner Craven declined to vote “unless - 


required to do so” and requested the Commission to determine whether : 
his vote was required to break a tie (R. 4995=B). The Commission, | 
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accordingly, sought to break its impasse by voting on the Mid-West 


petition to reopen the record, but a tie=-vote resulted (Re 4995-8). 
Commissioner Craven nevertheless declined to vote on that day and 
instead: (1) demanded an advisory opinion from the General Counsel, 
(2) asked each Commissioner, without success, if he could change his 
vote on the question of reopening the record, and (3) requested that: 
further voting on the case be postponed to give the Commi ssioners 7 
more time to reconsider their positions (R. 4995-A - 499%D) When 
the Commission voted again on March 6, the petition to reopen the ~_ 
record was denied four to two, but the decision on the merits re 
mained at an impasse with three votes for Crosley, one for WIE, 
"one for Indianapolis, and one to reopen the record (R. 4995). | 
After one hour and twenty minutes of deliberation had failed to 
break this deadlock, the Commission, by a four to two vote, declared | : 
itself at an impasse and directed Commissioner Craven to vate | 

(Re 4995"I, 4995"E, 4995=J). : 

In. view of the foregoing, the Commission majority wat sncanted 
in concluding that Commissioner Craven's participation was necessary | 
in order for the Commission to perform its statutory duty in this 
case. WIBC argues (Br., pp. 22=23) that fhe real impasse existed . 
because there is nothing to show that the Commissioners would never 
have changed their views. LL/ apart from the obvious impossibility 


7 WIBC points to the statement: of Commissioner Hyde on March 6 
t "You. can create an impasse by not taking further consideration | 
of the decision” (R. 4995-1). Since Commissioner Hyde voted to ree’ 
open the record (R. 4995-E), this statement was not inconsistent 
with his view that the six Commissioners might be able to reach. some 
decision if the record were supplemented. However, that motion aon ; 
by a four to two vote and hence was unavailable as a eee - 
measure. 
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of such a showing, we believe it sufficient that the Commission 
majority, having made reasonable efforts to break the deadlock 
through discussion, postponement, and repeated votes, in good 
faith considered their views unshakeable and declared themselves 
to be at an impasse. And contrary to WIBC's further sugges= 
tion (Brey pp. 2223), there were no feasible remedies availe 
able to the Commission to eliminate this impasse. The possibility 
of reopening the record had been considered by the Commission, 
but defeated by a majority vote. The Communications Act makes 
no provision for calling in a substitute Commissioner or for a 
decision by any other body. The Commission did have the alter= 
natives of either coming to no decision in the lengthy and costly 
comparative proceeding, which would have deprived Indianapolis of 
needed television service pending another lengthy and costly 
proceeding, or postponing decision until a sufficient number of 
new appointments might enable the Commission to achieve a majority 
vote among the six members. But either of these alternatives, we 
submit, would unnecessarily prejudice the public interest and 
frustrate the purposes of the Act. 

This case, therefore, comes within the "rule of necessity” 
applicable to "both courts and administrative agencies” (Marguette 


Cement Mfg. Co. v. Federal Trade Commission, 147 F. 2d 589, 593 
(CoAe 7))}« As the Seventh Circuit there stated (id.), quoting 


from Montana Power Coe ve Public Service Commission, D.C., 12 F. ; 
Suppe 946, 949 (D.Ge D. Mont.) , and is RCC. 5413 
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The true rule unquestionably is that wherever it 
becomes necessary for a judge to sit, evén where ‘he. 
has an interest, if no provision is made for calling 
another in, or where no one else can take his place, 
it is his duty to hear and decide, however disagree- 
able it may be. 


"From the very necessity of the case has grown the rule that 


disqualification will not be permitted to destroy the only 
tribunal with power on the premises” and hence the “law does 
not require a member of a court or tribunal to resign his posi 





tion because of an isolated case where he must act although 
interested” (Brinkley v. Hassig, 83 F. 2d 351, 357 (C.A. 10). 
And, of course, the doctrine of necessity has Supreme Court - 


sanction. Federal Trade Commission ve Cement Institute, 333 


U.S. 683, 700-7033 U United States Ve Morgan, 313 U.S. 409, 421. 
The Cement case is particularly pertinent bee In the 
Federal Trade Commission Act (15 U.S.C. sece 41 et sege), is in 
af 
the Communications Act, Congress did not provide for the contin= 
| 
gency of disqualification. 12/ "zt has not directed that the 
Commission disqualify itself under any circumstances, has not 
provided for substitute commissioners should any of its members 
disqualify, and has not authorized any other government agency to 
. : baie 
hold hearings, make ee and issue” orders aS at 701). 
| 
12/ It should be noted, however, that Section 4(j) of the Communi- 
cations Act provides thats: "No commissioner shall participate in 
any hearing or proceeding in which he has a pecuniary interest.” 
This section has pertinence here only insofar as it establishes 
that Commissioner Craven was not disqualified by statute since he | 
severed his engineering firm connections prior to assuming office 


on the Commission and there is no suggestion that he had. at 
pecuniary interest in the outcome of this case. 
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Accordingly, in that case, as here, if the principle of dis- 
qualification had controlled, the matter "could not have been 
acted upon by the Commission or any other government agency” 
(ibid). Stating that there was "no warrant in the act for reach= 
ing a conclusion which would thus frustrate its purposes” (333 
U.S. at 703), the Court held the participation of the commis- 
sioners there challenged to be necessary and proper. The Court 
also rejected the denial of due process argument, distinguishing 
its decision in Tumey ve Ohio, 273 U.S. 510 == a criminal case 


like In Re Murchison, supra, -=- on the ground that "most matters 





relating to judicial’ qualification did not rise to a constitu- 
tional level” (333 U.S. at 702). Certainly, the Federal Comnunie 
cations Commission, like the Federal Trade Commission, "cannot 
possibly be under stronger constitutional compulsion in this 
respect than a court” (333 U.S. at 703). 

Similarly, in the Morgan case, disqualification of the 
Secretary of Agriculture was sought on the ground that he had pre= 
judged the issue for decision. After pointing out that none other 
than the Secretary of Agriculture had legal authority to make the 
order in controversy, the Supreme Court stated (313 U.S. at 421): 

Plainly enough, when it was thus suggested that he 

create a situation in which no order could be made, 

the Secretary was offered no escape from his duty 

even had he preferred to consult the comforts of 


personal convenience. 


We submit that here, in the face of a Commission deadlock which 


would have meant no decision in the case, Commissioner Craven 





ec ss 





Wie 
iikewise had no escape from duty and his partiéipation; 1 being 
necessary, was not error. 

Contrary to the suggestion of WIBC, the decision of this : 
Court in Trans-World Airlines, Inc. v. Civil} Aeronautics Board 
(Case Nos. 12582 and 13363, decided January 23, 1958) does not 
reject the rule of administrative necessity or preclude its. : ipl 
cation to the instant casé. While Chairman Risley these east the 
déciding vote in a three=to-two decision", the Board was not at an 
impasse. The Board's determination of the deferred tax issue, on 
which Chairman Risley voted, was interlocutory, in responsé to a 
motion of Trans-World Airlines at a time when the Board's final 
decision was several months off. Reopened Transatlantic Final 
Mail Rate Case, 5 Pike & Fischer Administrative Law (2d) 544, : 
Since the Board was not required to decide this issue at that time, 
the participation of Chairman Risley was not a matter of adminis . 
trative necessity. In its main and reply briefs to this Court; . 
and also in its petition for rehearing, the Board did not argue the 
rule of necessity, but confined its case solely to the contentions . 
(1) that Chairman Risley had not basi “of counsel” on the partion 
ular issue on which he passed, and (2) that the disqualification 


4 
h 


motion was untimely. all 


However, in its decision the Board also refused at that time 
0 disqualify Chairman Risley from any further participation in . 
the case on other issues,. stating “it is possible that. the ‘Chaix~. 
man's vote would at some future date be necessary to break la dead=. 
lock that impaired the Board's responsibility to decide cases in 
an expeditious and orderly manner. We shall, therefore, also deny — 


i 
! 
t 
t 
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The fact that the Commission was at an unbreakable impasse 
prior to Commissioner Craven's participation likewise distinguishes 
the instant case from Berkshire loyees Ass'n v. National Labor \ 
Relations Board, 12] Fe 2d 235, 239 (C.A. 3), where no deadlock was 
involved. And since the viewsof the six Commissioners were fixed 
and unalterable before Commissioner Craven took any part in the deci- 
sion of the case, there is no issue here as to "the influence of 
one upon the others" (121 F. 2d at 239). 

Furthermore, while we do not argue that there would be insuf- 
ficient reason to disqualify Commissioner Craven in the absence of 
administrative necessity, it is nevertheless appropriate to point 
out that his participation here occasioned little, if any, harm 
to WIBC. Since Commissioner Craven was only engineering consult= 
ant for Indianapolis, the nature of his representation was more 
scientific than partisan. There was no issue as to engineering 
matters in the March 6 Decision and Commissioner Craven, having 
severed his connection with the engineering firm, had no pecue 
niary interest in the outcome of the case. Notwithstanding 
WIBC*s unsupported claim that his vote was based on knowledge 


13/ (Continued) "this motion, without prejudice, however, to the 
carrier's subsequent filing of a similar motion that is addressed 
to specific issue prior to their submission to the Board for 
decision.” The footnote citation of the administrative necessity 
cases in the Board's brief, is apparently directed toward this p 
statement, which the Court had no occasion to review, since no | 
such instance of administrative necessity subsequently arose and “ 
Chairman Risley voted on no other issues. 
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acquired outside the record, Commissioner Craven himself stated 
prior to voting that he had read the transcript of the oral : 
argument. and the parts of the record necessary to reach an Se 
partial decision (R. 4995=C). And, significantly, he did not 
vote for Indianapolis, but for Crosley. ! 

In a labored attempt to show that this apparently unbiased 
vote for Crosley was actually a spite vote against WIBC; WIBC 
highlights its rivalry with WIRE, the standard broadcast station 
of applicant Indianapolis, without mentioning the cooperative 
association between WIBC's principals and those of Indi ariapolis 
in Indianapolis Newspapers, Ince (supra, pp.74, 2&/ | 
Indeed, the record suggests that the competition between the 
standard broadcast stations WIRE and WIBC was deliberate to 


avoid a violation of the Commission’s duopoly rule. 14/ WIBC 





also asserts that a vote for Indianapolis “would have been : 
simply a nullity” since it was not in substantial contention 
for the award and received the vote of only one Commissioner 

(Bre, pe 17) However, the same was true for WIBC, which also 


received the vote of only one Commissioner and even he favored 


14 / When the principals of Indianapolis and WIBC merged their 


newspaper interests in Indianapolis Newspapers, Ince, they were 
required by the Commission's duopoly rule (47 C.F.Re, sec. | 
3235(a)) to sell either Station WIRE or Station WIBC (R. 3838). 
After obtaining an opinion from the Commission that the duopoly 
rule would not be violated if Station WIBC were assigned to a 

new corporation == WIBC, Inc. == under the control of the same 
WIBC principals who were associated with Indianapolis, such © 
assignment was made and the two stations were thereafter ie 
independently in practice (R. 3838-3839). 
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reopening the record on Mid-West's behalf and indicated that if 
this were done, his vote might be different (R. 5107-5109, 
4995=C). As we have shown, the race was closest between Crosley 
and MideWest, which rated first on four factors and which was at 
one time short only one vote on its petition to reopen the record 
to improve further its comparative position .(R. 4995=B). 

Finally, it-should be noted that there is a substantial 
question as to whether WIBC may not have waived any objection as 
to Commissioner Craven's participation by its failure to reply 
when the Chairman asked at oral argument (R. 3741): “Gentlemen, 
do you have any objection to any Commissioner who is not present 
participating in this proceeding?" Since Commissioner Craven's 
nomination was then pending Senate confirmation, and it would 
have taken unprecedented speed for the Commission to decide such 
a complex case in the one month remaining of his predecessor's 
term, there was a reasonable possibility that the Chairman's 
question referred to Commissioner Craven. That WIBC neglected to 
object or to clarify any ambiguity <= though given an opportunity 
to do so -= until after an adverse decision, suggests at least 
that it has belatedly seized upon a technicality in an effort to 
achieve what it could not on the merits. 
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III. THE COMMISSION, IN THE CIRCUMSTANCES OF THIS ; 
CASE, DID NOT ERR IN DENYING WIBC REARGUMENT : 


WIBC makes an additional contention (Bre, pp. 23-28) that | 
the Commission, before entry of its March 6 Decision, was required 
to hear reargument on the exceptions to the Initial Decision 
because Commissioner Craven took office subsequent to the oral 
argument held on May 25, 1956 and hence did not actually hear, but 
only read the transcript of, such oral argument. WIBC also. | 
asserts for the first time in this Court (Br., pp. 28-31) that 
the Commission's multiple postedecision actions of October 25, 
1957 are invalid to the extent that Commissioners Craven and Ford | 
participated therein without having heard oral argument. Although 
the latter objection was not raised before the Commission in ace 
cordance with Section 405 of the Act, it presents substantially 


the same question as the former <= namely, whether the Commission, 


having once heard oral argument in a case pursuant to Section | 


409(b) of the Act, is thereafter required to hear reargument upon 
every change of Commission personnel in order for the new Commis 
sioner to participate in any further action in the case. For the 
reasons set forth below, we submit that the statute does oct re= 
quire so impractical a procedure and that WIBC was not entitled’ 
to reargument or deprived of due process at either stage. | 

There can be no dispute that the oral argument which « was vo 
heard in this case complied with the express statutory requize- 
ment. Section 409(b), the sole provision of the Act expressly 
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relating to oral argument in cases of this type, provides that 
the Commission shall permit the filing of exceptions to the 
examiner's Initial Decision and "shall, upon request, hear oral 
argument on such exceptions before the entry of any final deci- 
Sion, order, or requirement.” 15/ The Commission, upon request, 
heard full oral argument on the exceptions in this case on 
May 25, 1956. Six Commissioners were present; Commissioner 
Webster, whose term expired the following month, was not. How 
ever, this circumstance created no procedural deficiency in the 
hearing of oral argument. Section 4(h) of the Act specifies 
that "Four members of the Commission shall constitute a quorum 
thereof.” Moreover, when the Chairman asked counsel for all ap= 
plicants at the beginning of oral argument whether they had 
“any objection to any Commissioner who is not present partic= 
ipating in this proceeding”, there was no response (R. 3741). 
However narrow an interpretation is placed on this failure to 
object, the fact remains, as the Commission noted (R. 3990, 6953), 
that the "parties were presented with an opportunity to raise 
an objection to the absence of one Commissioner, yet they did 
not avail themselves of such opportunity.” Accordingly, by 


failing to request! oral argument before the full Commission, 


15/ Section "B(b) of the Administrative Procedure Act, 5 U.S.C. 


sec. -1007(b), requires only that parties to formal adjudicatory 
proceedings be afforded the right to file exceptions and support- 
ing reasons for such exceptions. 
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and it is also apparent that the staggered term 
provision contemplates that members of the Commission 
who are ‘not reappointed must be replaced by individuals 
who have not heard oral arguments in cases awaiting 
decision. In the face of these considerations it 
would be impractical to hold that the vote of a new 
member would be invalidated because he had not heard 
the oral argument in the cause under deliberation, 

and that the Commissioners who had heard the oral argu= 
ment must repeat the process. 


As the Commission pointed out (R. 3991-3992), this position 
has substantial judicial support. "It is well settled that a 
change of personnel in an administrative agency or tribunal 
during the course of a hearing, or at any time before the issuance 
of a final order on the hearing, does not invalidate the order" 
(Iwin City Milk Producers Ass'n v. McNutt, 122 F. 2d 564, 569 
(CA. 8)). McGraw Electric Co. v. United States, 120 F. Supp. 354, 
357-359 (D.C. E.D. Mo.), affirmed 348 U.S. 804; Eastland Co. v. 


Federal Communications Commission, 67 U. S. App. D. C. 316, 318 
320, 92 F. 2d 467, 469-471; United States v. Reimer, 83 F. 2d 166, 


167 (C.A. 2).-. In the words of the Second Circuit in the Reimer 


case (83 F. 2d at 167), "maintenance of continuity of personnel 
is not necessary so long as all the essentials of a fair hearing 
are observed by the board exercising ultimate judgment.” And in 
all of these cases, the essential which made the hearing fair 

was the circumstance that the persons who took office subsequent 
to the oral presentation of evidence or argument, had before them 
the written transcript of such evidence or argument and in fact 


made their determinations upon the basis thereof. 
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WIBC consented at the very least to the absence of Commissioner 
Webster and to the oral presentation of argument to less than 
the full Commission. 

Having already heard oral argument on the exceptions in 
accordance with Section 409(b), the Commission reasonably con- 
cluded, in the circumstances of this case, that due process did 
not require reargument because of the intervening change in Com 
mission personnel. The Commission noted (R. 3992) that from 
July 2, 1956 to March 6, 1957, “the entire proceedings herein 
including the transcript of oral argument upon the exceptions 
were available to Commissioner Craven.” Commissioner Craven 
himself stated on February 27, 1956, that he had "read the Oral 
Argument in this case and also the records necessary for me to 
arrive at a decision” (R. 4995=C). Since Commissioner Craven 
had, in fact, considered the record and argument, thereby ful- 
filling in substance the duty of the "officer who makes the _ 
determinations” to "consider and appraise the evidence which 
justifies them” (Morgan v. United States, 298 U. S. 468, 481), 
the Commission concluded that considerations of practicable 


administrative procedure overrode the circumstance that he had 


not been present when the oral argument was delivered. The 
Commission stated (R. 3991): 


Section 4('c) of the Communications Act of 1934, as 
amended, provides that the seven Commissioners will 
serve in staggered terms. Thus, it is manifest that 
the Commission is designed to be a continuing body, 
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Contrary to the suggestion of WIBC (Br., p. 24) ns 10), 
the fact that some of these cases involved the hearing of evidence 
rather than the hearing of argument, does not render them any the 
less compelling authority for the Commission's position here. If > 
anything, it would seem that the hearing of argument is Lows neces= 
sary than the hearing of evidence since no question of credibility 
is involved. .L6/ In any event, the essential bond between the two 
is shown by the Supreme Court's statement of a fair heating under 
the rule "the one who decides must hear" (Morgan v. United States, * 
298 U. S. 468, 481): : 


This necessary rule does not preclude practicable ad- | 
ministrative procedure in obtaining the aid of assist= 
ants in the department. Assistants may prosecute in-.. . 
quiries. Evidence may be taken by an examiner. Evidence 
thus taken may be sifted and analyzed by competent sub- 
ordinates. Argument may be ora] or written. The require= 
ments are not technical. But there must be a hearing jin a. 


16/ The only conceivable difference between Commissioner Craven 
being present at oral argument and subsequently reading the tran= 
script of the argument is the completely speculative possibility 
that if he had been there in person he might have asked counsel 
questions concerning matters which he believed required further 
clarification. But while this conceivably could have justified 
Commissioner Craven in refraining from voting unless further oral 
argument was provided, it does not afford any rights to WIBC 
whose presentation necessarily had to be based on the assumption 
that no Commissioner questioning might be forthcoming. In any 
event, in the present situation, it is clear Commissioner | 
Craven did not feel further clarification necessary. For, ‘as 
indicated above, he stated: "I have read the oral argument in 
this case and also the records necessary for me to arrive at a 
decision.” 
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substantial sense. And to give the substance of a 
hearing, which is for the purpose of making determina= 
tions upon evidence, the officer who makes the deter= 
minations must consider and appraise_the evidence which 
justifies them. [Emphasis supplied./ 


For the “Fifth Amendment guarantees no particular form of procedure; 


it protects substantial rights" (National Labor Relations Board 


Ve Mackay Radio & Telegraph Coes 304 U.S. 333, 351). 
Nor is there merit to WIBC's attempt to distinguish (Br., pp. 


24-27) the foregoing cases on the asserted ground that reargument 
with each change in Commissioners is a statutory requirement 
rather than a matter of due process. Nothing in Section 409(b), 
or the Act as a whole, warrants the construction urged by WIBC. 
Section 409(b) itself does not provide for reargument under any 
contingency. Yet Congress, in Section 4(¢) of the Act, designed 
the Commission to be a continuing body of seven Commissioners 
serving in staggered terms and contemplated that those not re= 
appointed would necessarily be replaced by individuals who had 
not heard oral argument in cases pending decision. To read into 
Section 409(b) the implicit requirement that new members could 
not participate in such cases or that the Commissioners who had 
heard oral argument must repeat the process, would subject the 
Commission annually to a cumbersome administrative burden and 
thwart the statutory directive that the Commission "conduct its 
proceedings in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice” (Section 4(j)) 
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and "promote prompt and efficient disposition of all matters 
within the jurisdiction of the Commission" (Section 5(a)). No 
such impractical meaning should be ascribed to Section 409(b) » we 
submit, in the absence of any express requirement of reargument. 
As the Supreme Court stated in Federal Communications Come 
mission v. WIR, 337 U.S. 265, 281, "Congress, we think, has 
committed to the Commission's discretion, by the terms of sec. 
312(b) 22/ and sec. 4(j) of the Communications Act, the question 
of whether and under what circumstances it will allow or require 
oral argument, except where the Act itself expressly requires 
ite” And in exercising such discretion, the Commission may 
, | 
properly take into account the wording of Section 4(j). On this 
point, the Supreme Court stated (337 U.S. at 282): : 
In this wording Congress was mindful not only 
of the ends of justice but also of the proper dis- 
patch of the Commission's business, a matter not 
unrelated to achieving the ends of justice, and 
left largely to its judgment the determination of 
the manner of conducting its business which would 
most fairly and reasonably accommodate those ends. 
The accommodation reached by the Commission here, that the’ orderly 
, | 
disposition of its business takes precedence where oral argument 
has been heard and the new Commissioner has read the transcript 


17/ While this section is not involved in this case, it should 


be noted that in the 1952 amendment to the Act, the former Sece 
tion 312(b) became the present Section 316(a) which requires a 
public hearing before the Commission prior to modification of any 
outstanding station license or construction permit. We believe 
that the Court's rationale in the WJR case is nevertheless good 
law and appropriate here. 
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thereof, is both reasonable and consistent with the ends of 
justice and due process. 

Furthermore, this case does not constitute an arbitrary 
departure from prior administrative policy of the Commission. 
WIBC relies upon the following language used by the Commission 
in Bay State Beacon, Inc. (3 Pike & Fischer ReR. 1464-1464a), 
and WBNX Broadcasting Coe, Inc. (4 R.R. 205): 


"when a case is heard by an Examiner and a Com 
missioner or Commissioners who did not hear oral 
argument, participate in the final decision, the 


parties not having consented thereto, and when | 
it would not have been possible to arrive at the 


final decision as announced by the Commission 

without the vote of such Commissioner or Commis=- 

sioners, and when a timely petition for rehearing 

is filed pointing out these facts, the final decision 

should be set aside and further oral argument should 

be held . . -” /Emphasis added./ 
The Commission determined (R. 39893990) that the policies 
expressed in those cases are inapplicable here because of the 
element of consent. Because oral argument is frequently heard 
by less than a full Commission, and because the seven Commis- 
sioners serve in staggered terms and a new Commissioner takes 
office each year, it is the long=standing practice of the Com 


mission to inquire at the beginning of oral argument whether 


the parties have any objection to the subsequent participation 


of any Commissioner who has not heard oral argument. That 
practice was followed in this case and elicited no objection 


from WIBC or any other party. Moreover, Commissioner Craven 
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relied upon that consent in voting (R. 4995=C) and the Commission 
did the same in denying WIBC's request for reargument (R. 3990, 
6953). is/ | 

Similarly, the Commission took no inconsistent position in 
its "Opposition to Motion for Stay Pending Hearing and Determine 
tion of Appeal” in KARM, The George Harm Station v. Federal Com 
munications Commission (Case No. 13150, dismissed pursuant to 
Rule 21, January 18, 1957). As the Commission observed in its 
Opinion on reconsideration (R. 3990, n. 3), in the KARM case ah 3 
addition to citing the WBNX and Bay State Beacon cases, the Com 
mission through its General Counsel urged that ‘failure of a Com= 
missioner to hear oral argument is not fatally defective to his 
vote for a grant, when prior to casting his vote, he has studied 
the transcript of oral argument and familiarized himself thereon’, 
citing the Eastland case, infra.” 19/ 


18 / WIBC argues its silent consent went only to retiring Commis= 


sioner Webster and not to the prospective new Commissioner,| whose 
nomination had already been submitted. While we think this unex- 
pressed mental reservation almost absurd on its face in view of 

the virtual certainty Commissioner Webster would not be on the Com 
mission when it reached its final decision, even if we accept this 
statement of intent on its face it still amounts to a concession 
by WIBC that its rights would not be affected if a Commissioner who 
did not hear oral argument voted after reading the written tran- 
script thereof. 





19/ While we do not, for the foregoing reasons, believe tec is 
any basic inconsistency between the Commission action here and the 
statements made in these earlier cases, it would not be fatal if 
there was. If, as we believe, the position the Commission has 
adopted here, after thorough investigation of the problem and the 
pleadings of the parties, is sound, it would not be rendered ine 
valid because the Commission previously had reached a contrary con= 
clusion. Federal Communications Commission ve WOKO, Ince, ‘329 U.S. 
223, 227=228; cf. National Labor Re oard ve. Seven-Up 
Bottling C ny, 344 U. S. 344, 350=352. 
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Finally, WIBC concedes (Br., pe 29), as it must, that oral 
argument is not required on petitions for reconsideration, re= 
hearing, or other relief. See Federal Communications Commission 
Ve WIR, 337 U.S. 265; American Broadcasting Company v. Federal 
Communications Commission, 85 U.S. App. D.C. 343, 347-348, 179 
F. 2d 437, 441-442. Its contention that Commissioners Craven and 
Ford could not validly participate in the Commission's post- 
decision actions of October 25, 1957, because they had not heard 
oral argument on the exceptions to the examiner's Initial Deci- 
sion, makes scant sense on its face. Argument on the exceptions 
to the Initial Decision had no pertinency to the issues before 
the Commission at that time, which had to do with the propriety 
of the Commission's Memorandum Opinions and Orders of June 21, 
1957, and Crosley‘s application for modification of its construc= 
tion permit (R. 6937-6964). The June 21 actions, in turn, con 
cerned the propriety of the basic March 6 Decision, where the 
Commission reached a conclusion different from that of the hear= 
ing examiner. 

In sum, WIBC"s assertion that the Commission was required to 
hold another oral argument on exceptions to the Initial Decision 
following the appointment of Commissioner Ford, affords a graphic 
illustration of the procedural tangle in which the Commission 
would be enmeshed should WIBC's construction of Section 409(b) 
be adopted. Thus, WIBC would have it that the Commission hear 
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oral argument on such exceptions at the time it did, again! 
following Commissioner Craven's appointment, still a third 
time after Commissioner Ford took office, and now presumably 
once more with the impending appointment of a new Commissigner. 
Such a procedure, similarly multiplied for other comparable 
cases, would enshrine technicality to thé end that nothing 
could ever be decided by the Commission where its members are 


closely divided in their views. | 


| 
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QUESTIONS PRESENTED */ 


1. Whether, in the circumstances of this case, it was error 


to deny appellant's April 4, 1957 request for reargument on the 


Commission's March 6, 1957 decision and order. 


2. Whether, in its basic decision and order of March 6, 1957, 


which granted intervenor's application and denied that of appellant, 
the Commission correctly applied the standard established by 
Section 309 of the Communications Act to the facts of records 
| 3. Whether case No. 14,231 can present any question bearing on 


the validity of the decision of March 6, 1957. : 


4. Whether the Commission erred in its multiple actions of 
October 25, 1957, denying appellant's last petitions for reconsidera- 
tion, reargument, and other relief, and granting intervenor's appli- 


cation for modification of construction permit. 


_*/ The parties were unable to agree upon or stipulate as to the 
questions presented at the prehearing conference. See Prehearing 
Order issued by this Court on January 6, 1958. 


(4) 











TABLE OF CONTENTS 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
A. The Commission' s Decidon on the Merits 
B. The Procedural Issues 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. The Commission, in its basic decision 
and order of March 6, 1957, correctly 
applied the public interest standard of 
Section 309 of the Act. 


A. The basis for the Commission's 
decision 


B. The Commission's March 6 decision 
comports with Section 309 of the Act 
and does not exceed its statutory 
authority or allowable area of 
discretion. 


II. The participation of Commissioner Craven 
in the March 6 decision was a matter of 
administrative necessity and therefore 
not error. 


III. The Commission, in the circumstances 
of this case, did not err in denying 
WIBC reargument. 

IV. The Commission's procedure in this case, 
viewed as a whole, was not arbitrary or 
capricious. 


CONCLUSION 


(i) 


3... 


23 


23 


29 


39 


49 


60 
65. 





ied) 


D4) 


TABLE OF AUTHORITIES 


Cases: 


American Broadcasting Company v. Federal . 
Communications Commission, 85 U.S. App. 


D. C. 343, 179 F.2d 437 


Berkshire Employees Ass'n. v. National Labor 
Relations Board, 121 F.2d 253 (C.A.3) 


Brinkley v. Hassig, 83 F.2d 351 (C.A. 10) 


Eastland Co. v. Federal Communications Com- 
misSion; 67 App. D.C. 316, 92 F.2d 467 


Federal Communications Commission V. Allentown 
Broadcasting Co. 349 U.S. 358 


Federal Communications Commission vy. Sanders 
Radio Station, 309 U.S. 470 


Federal Communications Commission v. WIR, 337 
U.S. 265 


Federal Trade Commission v. Cement Institute, _ 


Federal Communications Commission v. WOKO, 
Inc., 329 0.S.223 


Georgia Continental Telephone Co. v. Georgia 
Public Service Commission (D.C.) 8 F. Supp. 


434 (D.C. N.D. Ga.) 


KARM, The George Harm Station v. Federal Com- 


munications Commission (Case No. 13,150, 
dismissed pursuant to Rule 21, January 18, 


1957) 


Longhram v. Federal Trade Commission, 143 F.2d 
431 (C.A. 8) 


McClatchy Broadcasting Co. v. Federal Communi- 


cations Commission, 99 U.S. App. D.C. 195, ! 
239 F.2d 15 30, 





McGraw Electric Co. v. United States, 120 F. 
Supp. 354 (D.C. E. D., Mo.) affirmed 348 
U.S. 804 


(iii) 














Marquette Cement Mfg. Co. v. Federal Trade 
Commission, 147 F2d 589 (C.A.7) 


Montana Power v. Public Service Commission, 
12 F. Supp. 946 (D.C.D. Mont.) 


Morgan v. United States, 298 U.S. 468 
In Re Murchison, 349 U.S. 133 


National Cahir Relations Board v. Mackay 
Radio & Telegraph Co., 304 U.S. 333 


National Labor Relations Board v. Seven-up 
Bottling Company, 344 U.S. 344 


Pinellas Broadcasting Co. v. Federal Communi- 


cations Commission, 97 U.S. App. D.C. 236, 
230 F.2d 204 ; 30, 


Scripps-Howard Radio, Inc. v. Federal Communi- 
cations Commission, 89 U.S. App. D.C. 13, 


189 F.2d 677 


Sunbeam Television Corp. v. Federal Communications 
Commission, 100 U.S. App. D.C. 82, 243 F.2d 26 


Tampa Times Co. v. Federal Communications Com- 
mission, 97 U.S. App. D.C. 256, 230 F.2d 224 


Tennessee Television, Inc. v. Federal Communi- 
cations Commission (Case Nos. 13168, 13507, 
13905, now pending before U.S. C.A.D.C.) 





Trans-World Air Lines, Inc. v. Civil Aeronautics 
Board, U.o. ADD. D.C. F.2d 


(Case Nos. 12582 and 13363, | decided January 


23, 1958) 20, 


Tumey v. Ohio, 273 U.S. 510 


Twin City Milk Producer Ass‘n. v. McNutt, 122 
F.2d 564 (C.A.8) 


United States v. Morgan, 313 U.S. 409 40, 





United States vy. Reimer, 83 F.2d 166 (C.A.2) 


cnited States v. Storer Broadcasting Company, 
. 351 U.S. 192 


(iv) 


40, 42 


40, 42 
$1, 53 
39, 44 


54, 57 
57 


24, 27, 
33, 38 


27, 30 
30, 36 


30 


63 


39, 45 
44 


52 
43, 44 
52 


32 





Page 
| United States v. Times-Picayune, 345 U.S. 594 | 25 





WJIV-TV, Inc. v. Federal Communications 
Commission, 97 U.S. ADRs D.C. 391, 231 
F.2d 725 62 


Administrative Decisions: 


2 ————————— ———————— 
Alvin E. O'Konski, 8 Pike & Fischer R.R. 811 ! 63 


| Bay State Beacon, Inc., 3 Pike & Fischer 


R.R. 1464 56, 57 


Reopened Transatlantic Final Mail Rate Case, =. 
5 Pike & Fischer Administrative Law (2d) 544 | 45: 


ak 
3 Biscayne Television Corp., 22 FCC 1464 : 37 
a 
t U 
* TV Colorado, Inc., 8 Pike & Fischer, R.R. 700 | 63 


WBNX Broadcasting Co., Inc., 4 Pike & Fischer, | 
R.R. 205 : $6, 57 | 





* Statutes: 


Administrative Procedure Act, 5 U.S.C. 1001 
et seq.: | 


Section 8(b) | 50 
Communications Act of 1934, 48 Stat. 1064 i 
. Section 312(b) «$5 


Communications Act of 1934, 48 Stat 1064, as 
» amended 47 U.S.C. 151 et seq.: 


Section 4(c) | 51, 54 
ee Section 4(h) | 50 
- Section 4(i) 32 
Section 4(j) 43,54,55 
» Section 5(a) 55 
Section 303(r) 32 
Section 309(b) (73,18, 23, 28, 
: Section 311 
s Section 313 | 39 
Section 316(a) : 55 
y Section 319(a) 62,' 63, 64 } 
Section 405 49 °° 
Section 409(b) 21, 49, 51, 54 


(y) ! 








Federal Trade Commission Act, 15 U.S.C, 
Section 41, et seq. 


Rules and Regulations of the Federal Communi- 
cations Commission; 47 C.F.R.: 


Section 3.35(a) 
Section 3.636 
Section 3.636(a) (2) 
Section 3.636(a) (1) 


Other Authorities: 


Contressional Record 
64 Cong. Rec. 2793 
102 Cong. Rec. Part 6 (84th Cong., 2d 
Sess.) p. 8516 


2. Rept. No. 1416 (67th Cong) 


Hearings on H.R. 5589 before the House 
Committee on Merchant Marine and Fisheries 
(69th Cong., lst Sess.) 


Hearings on S.1 and S. 1754 (69th Cong. lst 
Sess.) before the Senate Committee on Interstate 
‘Commerce 


H. Rept. No. 417 (83rd Cong. 1st Sess) on H.R. 
4557 


Federal Communications Commission, 22nd Annual 
Report (1956) 





IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT — 


Nose 14,036 and 14,231 





WIBC, INC., Appellant 
Ve 
"FEDERAL COMMUNICATIONS COMMISSION, Appellee 
CROSLEY BROADCASTING COMPANY, INC., Intervenor : 


ON APPEAL FROM A DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


©. GOUNTERSTATEMENT OF THE CASE : 

These are étnsclidated appeals by WIBC, Inc., from a decision 
of the Commission (issued March 6, 1957) and from subsequent orders 
on reconsideration (released June 21 and October 25, 1957), which 
granted the Intervenor's application for a permit to construct a 
television station on Channel 13 in Indianapolis, Indiana, and” 
denied WIBC's competing application for the same facility (R. 3834= 
3948, 3981-3993, 6937-6964). For the purposes of these appeals, 
WIBC accepts the factual findings and conclusions of the Commission 


(Brey pe 43), but challenges its comparative evaluation of appli- 


cants and procedural actions. We restate the case to set forth 





ate 
more fully the facts pertinent to (A) the Commission's decision on 


the merits and (B) the procedural issues. 


Ae Ihe Commission's Decision on the Merits 
Before the Commission, mutually exclusive applications for a 


construction permit for Channel 13 in Indianapolis were filed by 
WIBC, the intervenor (Crosley), Indianapolis Broadcasting, Inc. 
(called either Indianapolis or WIRE), and MideWest T.V. Corporation 
(Mid-West). On March 10, 1954, the Commission found each of these 
applicants to be legally, financially, and technically qualified 
and designated their applications for comparative hearing to deter= 
mine which applicant was better qualified to serve the public 
interest in the light of (a) its background and experience having a 
bearing on ability to own and operate a television station, (b) pro= 
posals with respect to management and operation of the station, and 
(c) proposed programming service (R. 3824-3825). i/ Following a 
full evidentiary hearing and the filing of proposed findings by 
each of the applicants, the hearing examiner on June 7, 1955, issued 
an Initial Decision looking toward a grant to MideWest and denial of 


the other applications (R. 3466-3550). Each of the losing applicants 


and Mid-West filed exceptions to the Initial Decision and oral argu- 
ment on the exceptions was held before the Commission on May 25, 
1956 (R. 3885 and see pp- ll-12 , infra). On March 6, 1957, the 
i/ Under these basic issues the parties agreed upon six general 


‘points of reliance (set forth in the Commission's decision at 
R. 39083909). 
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Commission issued its Decision granting the application of Crosley 
and denying the competing applications (R. 3834-3948). : 

In concluding that Crosley was best qualified to serve the public 
interest, the Commission made extensive: and detailed findings of fact 
(R. 3836-3907) and set forth at length its ultimate findings with 
respect to the comparative showings made by the applicants on the — 
various factors customarily considered by the Commission in selecting 
among competing applicants (R. 39093940). After examining the evi- 
dence with respect to proposed programming, studio facilities, staff- 
ing,and general planning and preparation, the Commission concluded 
that the proposals of all four applicants were substantially equal and 
that none of them was entitled to any preference (R. 3941, 3927, 3928= 
3929). | | 

The Commission then proceeded to the important consideration of 
which applicant had made the strongest showing as. to the probability 





of carrying out its program proposals and maintaining a continuing 
operation in the public interest. On this issue, the Commission cone 
esdaced first the past broadcast records of the applicants to determine 
(1) whether representation (in renewal or other sppitertiohe) as 
against performance demonstrated that the applicant could be 

relied upon to carry out its present proposals, and (2) whether 

the applicant’s operation on an overeall basis had met ae 


sensitive to the needs of the area (R. 3909). Mid-West had no past 


_ broadcast records both Indianapolis and WIBC were licensees of 
| 
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existing_radio stations in Indianapolis, Stations WIRE and WIBC 
respectively; and Crosley was the licensee of radio station WLW in 
Cincinnati, Ohio, and had television stations in Cincinnati, Dayton, 
and Columbus, Ohio, and in Atlanta, Georgia (R. 3909). 

Comparing the broadcast records of the three applicants as 
radio station licensees, the Commission concluded that both Indian= 
apolis and WIBC had over=all satisfactory records and that neither 
was to be preferred over the other (R. 3916). Although finding the 
record of Indianapolis to be inferior to that of WIBC in some respects, 
the Commission gave WIBC a demerit for a wide departure of perform 
ance from representation, Concluding that this weakened the assurance © 
to be found in WIBC's record (Re 3916, 3910). In its 1948 renewal 
application, WIBC proposed in the next three-year, period to decrease 
its recorded programming to 28.3% and instead, increased it to 59.1%, 
proposed to increase live programming to 41% and instead decreased 
it to 14.8%, and proposed to decrease commercial spot announcements 
from 507 to 403 and actually increased them to 741 (R. 3910). While 
not holding that WIBC provided unsatisfactory program service, the 
Commission nevertheless deemed these unexplained deviations material 





in its appraisal of the reliability of WIBC to effectuate its 


present proposals and ‘concluded that in "this context, some demerit ait 
must attach to WIBC" (Re 3910). The Commission also noted adversely by 
a demonstrated “laxness on the part of WIBC management in the super= ~ 
vision of station programming” and “some lack of management super= ss ’ 
vision over commercial practices” (R. 3916, 3915). This laxness in ie 





le 
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management supervision had to do with “excessive commercial con= 
tinuity” and the "length and type of commercial advertising” | 
(Re 3915, 3912-3914). 2/ : 

The Commission concluded that Crosley's past performance 
record with respect to station WLW, Cincinnati, 3/ was such a 
"superior one” that Crosley was entitled to a "significant. prefer 
ence over the other applicants in this proceeding” (R. 3917). The 
Commission, recognizing that it might be unfair to compare inter 
venor's television stations with the radio stations owned by WIBC 
and Indianapolis, concentrated its comparison here upon the radio 
stations owned by these three applicants. It did, however also 
look to Crosley’s television record to a more limited extent and 
concluded that the superior showing with respect to radio past 
performance remained “undisturbed” upon an examination of crosiey's 
television record (R. 3917-3918). It also gave Crosley a credit : 
for developing a regional television network and for the type of 
public service programs made available over it (R. 3918, 3868-3873). 
The Commission mentioned particularly a religious program, “Church 
by the Side of the Road", which featured a choir, proved) the 


2/ With respect to all three aoritcante, the Commission found some 


instances of commercials lasting more than two minutes (in the case 
of Crosley, only two) and several on the part of WIBC which lasted 
more than three minutes (R. 3915). | 


| 
-3/ Although Crosley"s WLW was not a local station, the Commission 
decided to give its record comparative consideration since! it was 
the nearest Crosley-owned radio station to Indianapolis, its 0.5 
mv/m contour embraced a good part of the area to be served! here, , 
and the hearing examiner had admitted a substantial amount, of 
evidence as to the station (R. 3910). 





- 
station, and clergymen of all faiths -=- including many from 
Indiana == who conducted services on a rotation basis (R. 3867, 
3869); a Crosley-owned model farm from which agricultural programs 
originated (R. 3867); “Report from Washington", which is filmed in 
Washington (R. 3869); "For Every Man”, an educational program 
(Re 3869); a forum program entitled "World Front” (R. 3867); an 
educational program entitled "A Time for Planning” and designed to 
analyze school systems! within the service area (R. 3868); and a 
program, "College Salute”, designed to reflect the views of college 
students and faculty within the area (R. 3868). 

Turning to other factors relating to assurance of carrying 
out present proposals and of operating in the public interest, the 
Commission considered broadcast experience and concluded that 
Crosley was to be preferred over the other applicants because of 
the broad experience demonstrated by its principals (R. 39183919). 
As between WIBC and Indianapolis, the Commission decided that WIBC 
was to be preferred and further, that Mid-West suffered comparatively 
(Re 3919). On the additional factors of local residence and civic 
participation, the Commission accorded Mid-West a preference, con= 
cluding that Indianapolis and WIBC were inferior but substantially 
equal and Crosley weakest (Re 3920-3921). The Commission also 
accorded MideWest a preference on diversification of business in= 
terests but pointed owt that this preference was secondary in force 
(Re 3921-3922). With respect to integration of ownership with 


management, the Commission rated Indianapolis at the bottom, 








a, 
Mid-West and Crosley substantially equal but somewhat inferior to 
WIBC, and gave WIBC a "modest preference, diminished only by the 
past spotty showing of the aural facility under the leadership of 
the principal proposed here for integration” (R. 3925-3926). 
Coming then to the factor of diversification of mass communi= 
cation, the Commission noted that with the exception of MideWest, 
which had no connection with any form of mass communication, each — 
of the applicants was associated in varying degrees with the media 
of mass communication (R. 3929). The principals of WIBC, licensee 
of radio station WIBC in Indianapolis, have a 30% stock interest 
in Indianapolis Newspapers, Inc., which publishes the two major 
newspapers in Indianapolis and has a controlling interest in the 
only two newspapers in Muncie, Indiana, lying partly within the 
area here to be served (R. 39293930). The principals of appli- 





cant Indianapolis have a majority stock interest in the same 


newspaper corporation, newspaper interests elsewhere in Indiana 


(which are either the predominant or the only newspaper interests 


in the particular communities) (R. 3934), newspaper cnterwntn in 
Arizona, and have as well radio station WIRE in Indianapolis plus 
the ony radio station in Vincennes, Indiana (R. 3929, 383963840). 
Crosley has a radio station in Cincinnati, Ohio, and television 
stations in Cincinnati, Dayton, and Columbus, Ohio, and Atlanta, 
Georgia (R. 3930). In the case of all three applicants, the Com= 
mission found that there would be _ duplication of coverage 
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and overlap in service areas between the proposed station and the 
applicant's existing newspaper and/or broadcast interests (R. 3930= 
3932). 

On a comparative basis, the Commission concluded that Mid- 
West was entitled to a “strong preference” over the other appli- 
cants in view of its disassociation from any medium of mass conmtini= 
cation (R. 3934), that WIBC came next, and that Crosley and faders 
apolis were in even standing but somewhat inferior to WIBC (R. 3934= 
3936). The Commission took into account ‘the concentration of 
Crosley broadcast interests in the area to be were’ and concluded 
that while no adverse public interest finding could be made on an 
absolute basis in view of the widespread competition experienced 
by Crosley in such areas (R. 3935=3936) 4/ and the fact that Crosley 


4/ The Commission noted (R. 3935) that the Crosley television sta- 


tion in Dayton was subject to competition from two other television 
stations (one in operation and the other authorized but not yet in 
operation), four AM radio stations and one FM station. In Columbus, 
there was competition from three operating television stations (one 
of which was a noncommercial educational station),-one authorized 
television station not yet in operation, five AM and three FM sta- 
tions (one of which was educational). And in Cincinnati, there are 
five AM and four FM stations in competition with Crosley’s television 
and radio stations. The Commission further noted that there are two 
television stations and five AM stations already in operation in 
Indianapolis, that more than 30 AM stations serve parts of the Grade 
B contour of the proposed Indianapolis station (in daytime hours 
with substantially every portion of the area receiving service from 
at least six AM stations, and that the primary broadcast service at 
night in metropolitan Indianapolis is furnished exclusively by the 
Indianapolis stations and Crosley’s Cineinnati AM station. The met= 
ropolitan Indianapolis area also receives service from a Bloomington 
television station. The Grade A contour of the Bloomington station 
covers part of the metropolitan Indianapolis area, its Grade B con= 
tour encompasses all of the metropolitan area and 60% of. the total 
area to be served by the proposed Indianapolis station. , 


«a 


an 
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was the only applicant, apart from Mid-West, with no broadcast 
facility in Indianapolis, it did count against Crosley comparative 
ly (R. 3934). The Commission also noted that the comparable con= 
centration of communication media under the control of Indiana- 
pdlis, and to a lesser degree WIBC, was for the most part not’ mite 
fasted by the existence of any real competitive media (R. 3934). 

Before evaluating the over-all significance of the foregoing 
preferences, the Commission went into one further matter with 
respect to the character qualifications of Mid-West (Re 3938 
3940). The president of Mid-West, who was also a director and its 
largest single stockholder, failed to file income tax returns for 
the years 1941-1945. Following an investigation by the Bureau of 
Internal Revenue, a settlement was made with the Department of 
Justice, under which the back taxes and interest were paid in full, 
as well as delinquency penalties for the years 1941-1945 arid 50% 
fraud penalties for the years 1941-1943 (R. 3937, 3854-3855). 
On the basis of the record before it, the Commission concluded that 
the tax remissness of the Mid-West president demonstrated a degree 
of negligence in complying with applicable laws and regulations 
which raised questions concerning his future attitude of sdeponei 
bility as an important figure in a broadcast licensee (R. 3997. 
3938). 2/ | 


| 
5/ After the record was closed and the examiner's Initial Deci= 
sion had been issued, Mid-West petitioned the Commission for 
leave to amend its application to show that its principal under 
attack for tax evasion had offered his resignation and surrendered 
his stock due to ill health.(R. 3939-3940). The Commission denied 


this motion (R. 3943, 39393940). 





-10- 

By way of summation, the Commission concluded (R. 3941) 
that the Crosley application offered "the greatest assurance of 
effectuation of the proposals made in the public interest, due 
principally to the favorable record of past performance, its long 
years of experience in the broadcast industry, and the experience 
of the particular individuals that will be brought to the opera- 
tion proposed” (R. 3941). The Commission noted that, although 
MideWest had a superior showing in the factors of residence, 
civic participation and diversification of business interests, 
it offered no similar assurance of effectuating its proposals, 
which were characterized by “some elements of conjecture and 
lack of realism", and, in addition, suffered a demerit with 
respect to the character of its president and largest stock= 
holder (R. 3941). Indianapolis had received no preference over 
all of the applicants on any factor (R. 3941). And WIEC, 
although it was preferred over Crosley on some factors and 
received a modest preference over all on integration, was weak 
on assurance of effectuation for the reasons set forth, supra, 
(ppe 45 ) and did not approach Crosley in "demonstrated past 
performance or in broadcast experience” (R. 3941). The Commis= 
sion weighed the weakness of Crosley on the factors of local 
residence and civic participation, commenting that in closer 
circumstances of comparison, these lacks might prove a serious 


obstacle (R. 3942). However, in view of the calibre of Crosley's 
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‘pioneering éfforts in the development of visual and aural broad- 
casting and the fact that Crosley had been "thoroughly aware of 
and responsive to the needs of those particular commini ties" in 
which it had broadcast operations, the Commission concluded that 
Crosley’s past record and experience provided a "strong assurance 
that its proposed Indianapolis operation will rapidly become an 
integral part of the community, and will furnish thereto an 
equally satisfactory record of service” (R. 3942). The Commission 
further determined (id.) that the diversification of media factor, 
taking into consideration the number of competitive media shown, 
did not counterbalance the comparative superiority of Crosley in 
this proceeding. Upon the basis of its judgment as to the weight 
to be given the comparative advantages and disadvantages of the 
applicants, the Commission found that an award to Crosley iwould 


best serve the public interest (R. 3941-3942, 3909). | 


Be The Procedural Issues | 
1. Commissioner Craven's Participation in the ' 


Decision of March 6, 1957 ; 

On May 18, 1956, the President nominated Gomnlisetoned Craven 
to succeed Commissioner Webster, whose term was due to expire 
June 30, 1956 (Federal Communications Commission, 22nd Annual 
Report (1956); 102 Cong. Record, Part 6 (84th Cong., 2nd Sess. 
May 18, 1956), p. 8516). While Commissioner Craven's appointment 


was pending Senate confirmation, oral argument on exceptions to. 
I! 
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the Initial Decision in this case was held before the Commission 
on May 25, 1956 (R. 3738-3832). Six Commissioners were present; 
Commissioner Webster was absent (Re 3738). At the outset of 
argument, the Chairman of the Commission asked (R. 3741): 
"Gentlemen, do you have any objection to any Commissioner who is 
not present participating in this proceeding?” There was no 
response and argument commenced (R. 3741). 

Commissioner Craven was confirmed by the Senate on June 22 
and took office on July 2, 1956 (R. 3991). Prior to being ap= 
pointed to the Commission, Commissioner Craven had been associated 
with an engineering firm which had served as engineering consult- 
ant for applicant Indianapolis in this proceeding (R. 3948). 
When the Commission undertook to render a decision in the case 
December 5, 1956, and again on February 27, 1957, Commissioner 
Craven abstained from voting and no one of the four applicants 
received a majority of votes from the other six Commissioners 
(Re $995-A). Following further discussion, Chairman McConnaughey 
stated (R. 4995=A = 4995=B): 

It is obvious from the discussion and voting which has 

taken place this morning in connection with this case 

that the votes of the six Commissioners who are consid= 

ering the matter before us are split in such a manner 

_ as to preclude the Commission from reaching a decision 

in favor of any one of the four applicants. It would 

appear that if Commissioner Craven does not participate 

in the disposition of this matter the Commission will 


find itself at an impasse, with its statutory duty to 
render a decision thwarted. : 





A 


a 


“A 





@13- 


Commissioner Craven then stated (R. 4995B)s 





My reason for abstaining from voting is because the 

engineering firm with which I was formerly associated | 
prepared the engineering phases of the application, 

participated. in pretrial conferences and attended the | 
hearings in behalf of one of the applicants in this | 
proceeding. Therefore, I would not wish to vote 
unless required to do so. * * * The question for the 
Commission to decide iss: Am I required to vote in = 
case in order to break a tie? 


The six Commissioners, Commissioner Craven abstaining, next voted 
on the petition of Mid-West to reopen the record (supra, p. 9, n. 5) 





and a tie vote resulted (R. 4995=B). Commissioner Craven gaid 


(id.): : 


In my appearance before the Senate Subcommittee at 
the time of my appointment to the Commission was cone | 
firmed, I was asked what I would do in connection with 
those cases I listed for the Committee in which I had | 
been consulting engineer. I advised the Committee that 
I would disqualify myself and I specifically mentioned 
this case as one in which I would abstain from voting. 
You can appreciate the gravity of the situation where I 
am concerned, and its importance to me if I am required 
to vote. Consequently, in the circumstances I must — 
demand that the General Counsel furnish an opinion in | i 
this matter. 


After the Chairman with the concurrence of the Commission i called 





the General Counsel to the meeting and posed him the question in 
hypothetical terms, the General Counsel gave an opinion to the 
effect that if all reasonable efforts by the other Conmis sioners 

to reach a decision had proven fruitless, the Commission could ap> 





ct Commissioner Craven to participate on the ground 
that his vote was absolutely essential to the performance of the 
Commission's statutory duties (R. 4995=B = 4995=C). 





in tex, Read 
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After the General Counsel had left the meeting room, Com 
missioner Craven stated (Re 4995=C): 

I was not a member of the Commission when the Oral 

Argument was held, but the question was asked by the 

Chairman of the counsel present if there were any ob= 

jections to absent Commissioners participating in the 

decision. There was no response from counsel. I have 

read the Oral Argument in this case and also the records 

necessary for me to arrive at a decision. Therefore, 

if it should become necessary for me to vote as a result 

of a directive from the other members of the Commission 

to break a tie, I feel prepared to do so. 

Commissioner Craven then asked each Commissioner if he could change 
his vote on the MideWest petition to reopen the record in order to 
obviate the necessity of Commissioner Craven's vote to break a tie 
{Re 4995=C}. The vote on the Mid-West petition remained three= 
three (R. 4995=C}. Commissioner Craven nevertheless declined to 
vote until the Commissioners had taken more time on efforts to break 
their impasse, and the Commission accordingly postponed further 
voting on the case for one week (R. 4995=C = 4995=D). 

On March 6, 1957, the Commission again undertook to render a 
decision in the case. Voting first on the MidWest petition to 
reopen the record, the Commissioners voted four to two, Commissioner 
Craven abstaining, to deny the petition and the petition was denied 
(Re 4995°E). The next vote was onthe merits; three Commissioners 
voted for Crosley, one voted for WIBC, one voted for Indianapolis, 
one voted to reopen the record, and Commissioner Craven abstained °- -: 


(Re 4995-E). After attempting without success for one hour and 


twenty minutes to achieve a majority vote among the six Commissioners, 








ss 


~ 
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the Commission by a four to two vote determined that it was | at an 
impasse and iia Céamie tonne Craven to vote (R. 4995-15, . 
4995~E ,. 4995"3). Commissioner Craven voted for the decision ‘award : 
ing the permit to Crosley and issued a concurring statenent as to 

the necessity of his voting (Re 4995-3, 3948). 


2. Commission Actions afte e March 6 19 
Decision 


—_— April 1957, WTEC dod otters filed a number of "pleadings 
directed against the March 6 Decision of the Conmiseton (Re 3981- ; ( 
3982). WIBC filed a request for stay, reargument, and a petition | 
for reconsideration which attacked the Decision both on the merits 
and also procedurally as to Commissioner Craven's participation 
(R. 5114-5158). The Commission, in an Order dated June a, 1957, 
which dealt with the merits, denied ‘reconsideration and a stay by 
an evenly divided vote, Commissioner Craven abstaining (R. a081- 
3986). In a separate Memorandum Opinion and Order which was 
issued on the same day and directed toward the procedural con 
tentions, the Commission, by a five to one vote (Com ssi oner 
Craven abstaining) - denied the request for reargument en bane 
(Re 3987-3993). Addressing itself in this Memorandum Opinion to 
the contention that oral argument should be rescheduled because 
of Commissioner Craven’s participation in the Decision of the s. 
case and. “the fact that he had not heard oral argument, the. Commi.s- 
sion held: that vio traealSiity abtached ‘to its March 6 Decision | 
because. of Cietentonas Craven's participation (R. 3992). The 





—__ 
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Commission took the position that in view of the staggered terms 
of the Commissioners, "it would be impractical to the adminis- 
tration of the Commission's functions to hold that the vote of a 
new member would be invalidated because he had not heard oral 
argument in the cause under deliberation, and the Commissioners 
who had heard oral argument must repeat the process” (R. 3991). 
The Commission also noted that at the time of oral argument, WIBC 
acquiesced in the absence of a Commissioner (R. 3990) and that the 
record of the entire proceedings, including the transcript of oral 
argument upon the exceptions, had been available to Commissioner 
Craven for several months prior to March 6, 1957 (Re 3992). 

WIBC appealed from the foregoing Decision and Orders on July 19, 
1957, in Case Noe 14,035. Mid-West and Indianapolis also sought 
review by the Court, but subsequently dismissed their appeals. 

From July to October 1957, WIBC and others filed various plead- 
ings seeking reconsideration of the March 6 Decision or reargument 
thereof, reconsideration of the Commission's June 21 actions, a 
stay, and further opposing two applications filed by Crosley 
(July 18 and August 13, 1957) for modification of its construction 
permit (Re 6965, 6975, 6984, 6958). On October 25, 1957, the Com 
mission dtenosed ut such pleadings in snes Memorandum opinions 
and Orders (Re 6937-6951, 6952-6956, 6957-6964): (1) By a. four to 
two vote (Commissioner Lee not participating), the Commission, 
inter alia, affirmed both its March 6 Decision and June 21 actions 
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on the merits and denied WIBC's petition for reconsideration or 


reargument and request for stay (R. 6937-6951). (2) The Commi s= 
sion denied three to two (Commissioner Craven abstaining and Con 
missioner Lee not participating) reconsideration of its June a 
Opinion and Order insofar as it denied reargument because of Com 
missioner Craven's participation in the March 6 Decision (Re 6952 
6956). o/ (3) The Commission, four to two (Commissioner Lee | not 
participating), denied petitions, filed by persons other than 
WIBC, for reopening the record for further hearing on Crosley's 
application for modification of construction permit (R. 6987 
6964). 7. Commissioner Ford, who took office on August 29, 1957, 
participated in all three of the foregoing actions (R. 6937, 6952, 
6957). | | 

Also, on October 25, 1957, the Commission by letter denied 
WIBC’s request that it withhold issuance of program test author 
ity and designate Crosley's application for license for a "hear 
ing (R. 71247125). The same letter acknowledged two letters 


6/ Although WIBC's petition for reconsideration-did not seek 


reconsideration of the Commission's June 21 Opinion and Order, 
it asserted alleged errors in reply pleadings and the Commission 
treated such. assertions as a request for reconsideration of the 
June 21 action without determining whether WIBC was entitled | ig 
such consideration (R. 6952). 


7/ Although WIBC had filed (August 9, 1957) a petition to with 
hold action and/or hold a hearing with respect to.Crosley’s first 
modification application, withdrawn by Crosley on August 13, /1957, 
it did not renew its request with respect to the second modificae 
tion application which was the subject of the Commission's es 
and Order (R. til 





-1& 

from WIBC urging that the modification application be denied 
because Crosley had already modified its construction permit in 
the manner for which it was seeking Commission approval (R. 7124- 
7125, 7116-7117, 7121-7123). The Commission replied that Crosley 
had in fact installed the modified equipment but the nature of 
the changes made was'de minimis and "to compel destruction or 
removal of such equipment would work a futile result” (R. 7124= 
7125, 71187120). The Commission granted Crosley’s second appli- 
cation for modification of construction permit on October 25, 
1957 (R. 7125). 

The appeal in Case No. 14,231 is from the foregoing Commis- 
sion actions on October 25, 1957. | 


SUMMARY OF ARGUMENT 





I. The Commission's determination, upon the basis 
of its evaluation of the comparative showing of the com- 
peting applicants in this cuss, that an award to Crosley 
would best serve the public interest, is a reasonable 
exercise of its discretion under Section 309(b) of the 


Communications Act. The Commission properly took into 


account the comparative standing of the applicants on the 


factor of diversification of communications media. Con- 
trary to the contention of WIBC, the diversification 
criterion is not a statutory requirement, decisive in 
and of itself. Diversification, though an important 


consideration, is only one of the factors to be weighed 
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by the Commission in determining which of several competing 
applicants would best serve the public interest and may be 
counter-balanced by other factors. Since the operating pro- 
posals of the four applicants here were substantially equal, 
the Commission was forced to rely heavily on its judgment as 
to which appdicant was most likely to fulfill its promises. 
It found that Crosley offered the greatest assurance of 
effectuation and that a wide variation between past representa- 


tion and performance and a laxness in management supervision 


| 
detracted from WIBC’s reliability as an applicant. While the 


Commission determined that the Crosley broadcast interests 
presented no undue concentration of control contrary to the 
public interest, it counted such weakness on diversification 
against Crosley comparatively. In view of the count ervailing 
considerations in this case and WIBC's affiliation with 
Indianapolis radio and newspaper interests, the Commission was 
well within the allowable area of its discretion in concluding 
that the comparative advantage of WIBC over Crosley pa diversi- 
fication and integration did not outweigh Crosley's preferences 
on assurance of effectuation and that a grant to Crosley would 
therefore better serve the public interest. | 

II, The participation of Commis sioner Craven in the 
March 6 decision of the Commission was a matter of administre- 
tive necessity and therefore not error under established law 


even though his firm had acted as engineering consultants to 


one of the applicants prior to his coming on the Commission. 
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Commissioner Craven abstained from participating until after 
the six Commissioners had exhausted all reasonable efforts to 
break their three-three deadlock on the merits and his vote 
became absolutely necessary in order for the Commission to | 
take any action in this case. Since the Communications Act. 
makes no provision for calling in a substitute commissioner 
or for a decision by any other body, the Commission's action 
here comes within the “rule of necessity" that disqualification 
will not be permitted to destroy the only tribunal with power 
in the caine to the end that no order can be made. The 
decision of this Court in Transworld Airlines, Inc. v. Civil 
Aeronautics Board (Case Nos. 12582 and 13363, decided 
January 23, 1958) does not reject the doctrine of administra- 
tive necessity or preclude its application to this case, since 
no impasse was involved there and the participation of the 
challenged Board member was not a matter of necessity. More- — 
over, WIBC suffered no real prejudice from the participation 
of Commissioner Craven here, since, as engineering consultant 
for applicant Indianapolis, he was not called on to testify 
on or advise with respect to any contested engineering issue, 
he had no pecuniary interest in the outcome of the case, based 
his vote upon the record herein, and did not vote for Indiana- 
polis but for Crosley. 


III. The Commission did not err in denying WIBC 


reargument on the exceptions to the examiner's Initial Decision 


because Commissioner Craven took office subsequent to the oral 
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argument held on May 25, 1956, and hence did not: actually ‘hear, 7 
but only read the transcript of, such oral argument. the oral oi Bs 
argument which was heard in this case complied in full with 


Section 409(b) of the Act. In the absence of any “express ga Bin 





statutory requirement for. reargument, ‘the “question of whether oe 
or not to allow further argument lies in the Comuission® s a eg 
cretion. The Commission did not abuse such discretion or Pate cs 
deprive WIBC of a fair. heating by: concluding that. ander the as 


circumstances of this case Reargemaat was. neither necessary 





nor pratical upon a change in Commission personnel. since. valid. 
oral argument had already been heard and the new Commissioner” 

had read the transcript thereof. Nor was WIBC entitied to mae 
reargument or deprived of due process because Commissioners: iy ; 
Craven and Ford participated in the Commission's multiple i 
post-decision actions of. October 25, 1957, without. having. i | 


been at the oral argument. on the exceptions to’ the: examiner’ gees 





Initial Decision. | - : Sw kkk 


IV. Because the participation of Commissioner ‘Craven. 


by necessity, the ‘tant: that he did not vote on ‘that occasion AES 
is consistent with his participation on March 6 and. aia not : oe 
prejudice WIBC.° In any event, any. conceivable prejudice ‘to. inc 
WIBC in the fact that its April 5 petition for. reconsidere- 
tion was denied by an evenly divided vote, was rendered moot a 


by the Commission’ 8 action on. October 25, 1987, : when the” oe 4 


a i 


Commission considered and. rejected by a majority vote t the. 
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allegations contained in such petition for reconsideration. 
The Commission properly approved Crosley's application 
for modification of construction permit despite the pre- 
mature modification of construction prior to Commission 
approval, since Crosley already had a construction permit 


and the modification was de minimis. 
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ARGUMENT 
I. THE COMMISSION, IN ITS BASIC DECISION AND 


a i 
ORDER OF MARCH 6, 1957, CORRECTLY APPLIED 
THE PUBLIC INTEREST STANDARD OF SECTION 


309 OF THE ACT. 





| 
¢ 


Conceding (Br. p. 43) the propriety of the Commission's 
findings and conclusions as to the rating of the applicants on 
the various comparative factors, WIBC contends (Br. PP. 36-48) 
that the Commission erred in its March 6, 1957 decision by. 
failing to accord decisive weight to the factor of diversi- 
fication of communications media. WIBC argues (Br. pp. 4l- 
44) that the Commission, on the one hand, rated Crosley below 
WIBC on diversification because of its radio and television 
interests and, on the other, extended Crosley a decisive 
poate on the basis of its superior broadcast record and 
experience derived from the same facilities. This, WIBC 
asserts (Br. pp. 37-38, 43-48) is giving diversification mere 
lip-service, in “substance and effect" eliminating it as a 
criterion, and is beyond the Commission's statutory authority. 

A. The Basis For The Commission's Decision. 2 

At the outset we point out that WIBC's analysis (Br. pp. 6=- 
7, 41-43) of the Commission's decision is fragmentary and | 
misleading. To be sure, WIBC did, as it states (Br. PP. T 43), 
receive some preference over Crosley on all but two of the 
comparative criteria upon which the Commission found significant 
differences between the parties, WIBC is also correct in- 


stating that the Commission did not find its past broadcast 
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record and experience to be unsatisfactory in determining that 
those of Crosley were outstanding. But these bare statements 
oversimplify the comparative findings made by the Commission 


in this case. 


se 
As this Court recognized in Pinellas Broadcasting Company 


v. Federal Communications Commission, 97 U.S. App. D.C. 236, 
238, 230 F.2d 204, 206, “the selection of an awardee from 


among several qualified applicants is basically a matter of 
judgment, often difficult and delicate, entrusted by the 
Congress to the administrative agency.“ Here, the Commission 
was confronted with four applicants all possessing the minimum 
qualifications. The proposals of all four oe oe ee 
studio facilities, staffing, and other express operational 
plans, were substantially equal. The Commission was therefore 
forced to place considerable reliance on its judgment as to 
which applicant was most likely to fulfill its promises. 

No one of the applicants was superior on all of the 
factors relevant to this judgment. Crosley was superior on 
past broadcast record and experience. It should be noted that 
this superior record was based primarily on its comparative 
performance in one standard broadcast station and not on the 
sheer bulk of its television interests (R. 3916-3918). The 
Commission did, however, conclude that “the strong preference 
given Crosley in the comparisons previously made with respect 
to past records among the applicants remains undisturbed 


following review of its operations in visual broadcasting” and 


#2 
} 


ad 


Ean 


that for pioneering efforts in developing a network and for 


the calibre of the programs presented, Crosley deserved a 
credit (R. 3918). The superior senevieacs of the Crosley 
principals was likewise only partly due to its numerical 
holdings. Thus, the Commission commented favorably on 
Crosley's vice-president and LAKH of engineering, a 
pioneer radio engineer who held many patents on electronic 
equipment and had contributed many treatises to scientific 
publications, and on another director, who was responsible 
for establishing the model farm maintained by Crosley in 
furtherance of its agricultural programs (R. 3919). , 

At pp. 44-42 of its brief, WIBC seeks to downgrade 
Crosley*s outstanding record by high-lighting certain “slight 
objections” discussed by the er WIBC sealecee 
to state that the Crosley weakness in agricultural progran- 
ming occurred in the early days of television when Crosley's 


operations were incurring heavy losses, and substantially im- 





proved thereafter so that by 1953 Crosley had achieved a “fully 
satisfactory operation” (R. 3917-3918). aia Sea 


8/ WIBC also refers (Br. p. 48) to Crosley's discomired sales 
to advertisers who purchase time on more than one station 
(R. 3873-3874). The Commission considered such practices but 
concluded that no harmful effect was involved because there 
was no indication of coercion or of unfair competition since 
there was no requirement for buying time on more than one 
station (R. 3933-3934). Cf. United States v. Times-Picayune, 
345 U.S. 594. It is noteworthy also that the two Indiana- 
polis newspapers in which WIBC has an interest follow a 
practice of forced combination with respect to certain types 
of advertising (R. 3846-3847, 3932-3933). ! 





aa 

deficiencies in live educational programming at Station WLW for 
two composite weeks were offset by a supplementary showing of 
adequate live educational programming evenly spaced throughout 
the year (RB. 3917).' And it was only in comparison to appli- 
cant Indianapolis (WIRE) that WIBC demonstrated “greater 
attention to the needs of the community in the categories of 
religion, agricultural, educational discussion, news and talks 
programming"(R. 3915-3916). 

With respect to local residence, civic participation, and 


diversification of business interests, it was Mid-West -—- not 


WIBC -- who was found to be best qualified. WIBC was in a secondary 


position on all factors except integration of ownership with 
Management and even there merited only a “modest preference”, 
diminished by the “past spotty showing of the aural facility 
under the leadership of the principal proposed here for inte- 
gration” who had demonstrated a “lack of management supervision 
over commercial practices" (R. 3925-3926, 3916, 3915). While 
the Commission did not find WIBC's past record to be un- 
satisfactory on any absolute scale, it gave WIBC a demerit 

for a wide discrepancy between representations on its 1948 
renewal application and actual performance (RB. 3910, 3916). 
This deficiency was not as WIBC would have it (Br. p. 41) 

“some slight objection", but critical - as the Commission 

found (R. 6946) - for it went to the core of what the Commission 
sought to ascertain: whether WIBC could be counted on to carry 


out its present proposals. 


t 
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The foregoing considerations warrant the Commission's con- 
clusion that Crosley offered greater assurance of effectuation. 
Admittedly, the Commission attributed more weight to past 
broadcast record and experience than to such factors as local 
residence, civic participation, diversification of business 
interests and integration of ownership with management. If 
such factors had been decisive, the grant probably would have 
gone to Mid-West, which rated first on three counts ia ran 
(as did Crosley) a close second to WIBC on integration of 
ownership with management (R. 3924-3926). As the Commission 
noted (R. 3943), in closer circumstances of comparison local 
ownership and integration might appropriately tip the scales, 
since they give rise to a presumption that an applicant who is 
strong on these points will be more likely to fulfill his 
promises and be more responsive to community needs than one 
who is not. But this presumption is not determinative in and 
of itself and “where, as here, an extensive record of performance 
is available, the record is a more reliable guide to the 
probability of fulfillment of promises" (Pinellas Broadcasting 
Company v. Federal Communications Commission, supra, 97 U.S. 
App. D.C. at 238, 230 F.2d at 206). Moreover, the Court has 
recognized that "a slight degree of superiority in several 
factors might be more than offset by substantial inferiority 
in one” (Scripps-Howard Radio, Inc. v. Federal Communications 
Commission, 89 U.S. App. D.C. 13, 16 , 189 F.2d 677, 680). 











-28— 


Having found Crosley to be “thoroughly aware of and responsive 
to the needs of those particular communities” in which it had 
broadcast facilities, the Commission reasonably concluded that 
Crosley provided a “strong assurance that its proposed Indianapolis 
operation will rapidly become an integral part of the community, 
and will furnish thereto an equally satisfactory record of 

service” (R. 3942). 

The situation with respect to the other major area of con- 
sideration - diversification of communications media - was 
Similarly complicated. Here again Mid-West received a strong 
preference as the only applicant who was. not associated with 
some form of mass communication. However, it also presented 
substantial disadvantages as an applicant, both for its weakness 
on assurance of effectuation and because of its character demerit 
for tax evasion. Neither WIBC nor Crosley offered the Com- 
mission a clearly desirable alternative. Though found to be 


preferable to Crosley, WIBC already had considerable connection 


with other means of communication in Indianapolis through its 


standard broadcast station and its 30% interest in Indianapdis 6 
Newspapers, Inc.. As detailed in the Commission's Decision pe < 
(RB. 3929-3930), Indianapolis Newspapers, Inc, publishes ‘the ‘ 
two (predominant newspapers in Indianapolis and has a controlling : 
interest in the only two newspapers in nearby Muncie which ‘lies < 
partly within the area to be served. | = 

Crosley, on the other hand, had no broadcast or other oe 


communications facility in Indianapolis and was subject to wides- - a 
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spread ‘Gompetition both there and elscthere whois it 


nike 4 
. aa 
% 


+ md 
c 


ireu umstances” 


* 
sea 


vision stations (CR. 393443935). It was. under’ ‘tliese e 


that the Commission concluded Crosley’ $ broadest interests. 


K aie 


did aot constitute an undue concentration of control contrary 


to the public interest or outweigh. its comparative ‘superiority © 
on assurance of effectuation of proposals. | 





- bounl fe 0S 


‘ 4 a t - 


WIBC' s contention ‘tat the ‘March 6 decision exceeds, the. > 


Commission’ s authority under the ‘Act rests. on, the ‘erroneous | 


premise that the diversification criterion is. statutory and - foe 
hence decisive in and of itself. It ‘seareely needs repeatiag | : 


that the sole provisions ‘of the Communications ‘Act relating at 


all to diversification are ‘Section ‘313, “which makes “the: ae 
trust laws ‘applicable to radio communications, and Section 31i, 


which directs the Commission to refuse a ‘construction permit d 
a1 a : 
and/or license to any person whose license. has been revoked by =e ta 


a court under Section 313. . ‘Neither: of these two sections is: 


pertinent here, since. there sat no. suggestion that Crosley. as. 


in any: ‘manner violated ‘the: antitrust laws. WIBC! 's argument « 


"ee nes oer ine 


therefore comes down to the Proposition that the. broad ‘public. 


: Tea Loe ae Det * 


interest standard set. ‘forth in Section 309 not. only” incorporates 8 
aiversisiedtic on by implication but” ‘elevates. it to. ‘the, Level” : , 


‘ tae 4. Mae 
4 ~) ' i oe. 
aes ee to, a ak ae 4 coat re ba 


of a ‘statutory requirement. © a a ae {pgs ee 





“None: ‘of the judicial: desnartetes, or Comat ssion Mlldhee: 
cited by. wise supports: 30 hovel a"proposition. I Tt As well 


* 


a 
“4 We # re % 
S gong wit 
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established that diversification, though important and 
permissible of consideration, is only one of the factors to 
be weighed by the Commission in determining which of several 
competing applicants would best serve the public interest and 
may be counter-balanced by other factors, Scripps-Howard 


nc. v.. Federal Communications Commission, 89 U.S. App. 


Radio, I , ai Communications vommission 


D.C. 13, 189 F.2d 677; McClatchy Broadcasting Co. v. Federal 
Communications Commission, 99 U.S. App. D.C. 195, 239 F.2d 15; 





Pinellas Broadcasting Co. v. Federal Communications Commission, 
97 U.S. App. D.C. 236, 230 F.2d 204; Tampa Times Co. v. Federal 
Communications Commission, 97 U.S. App. D.C. 256, 230 F.2d 


224;. Sunbeam Television Corp. v. Federal Communications 
Commission, 100 U.S. App. D.C. 82, 243 F.2d 26. As the Court 








stated in the McClatchy case, 99 U.S.App. D.C. at 198, 239 
F.2d at 18: 


The broad. statutory standard of “public convenience, 
interest, or.necessity," is not susceptible of 

precise or comprehensive definition. Its meaning 

cannot be imprisoned in a formula of general ap- 
plication. The responsibility for making the determi- 
nation is committed to the Commission, subject to the 
limitations that it must proceed within constitutional 
and statutory bounds and that it must not act arbitrarily 
or. capriciously. ; 


We h th m on is entitled to consider diversi- ©: 
Lication of control in connection with all other relévant 
fLacts and to attach such significance to it as its judg- 
“ment d ctates. . oo 


This does not mean that the owner of a newspaper is 
‘disqualified as a licensee, Stahlman v. Federal Com ~ 
124 (1942). Nor does it mean that the Commission may 
reject a newspaper's application and grant that of a es 
competing non-—newspaper applicant without also con- ~~ 


Se, @ 
on 
' ee ee 
. Says 
sae 
: needs 


ip a” aoe 
a iG o¥ 
H 
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“sidering and comparing ‘all: other oVetane eietsae:: a 
But it does mean that the Commission is free to. let _ 
‘diversification of control of communications ° Joe 
facilities turn the balance, if it reasonably. rere 
clude that it. is proper to do $0. (Emphasis = added. ig 


‘As WIBC . points out (Br. PP. 39-40), “the Comission is: of. it ® 


the view. that diversification of ‘broadcast: sources, as well ur 


prevention of monopoly ‘or. undue concentration of control. over . ea 


the means of mass. ‘communication, are in the’ public Antereste 
To this: ona, the: Commission has: “promulgated its: auitipié Se ed 
ownership rules prohibiting any person from owning or. on 

trolling two: television stations. which serve: ‘substantiaily sthe 

same area and limiting the number of television. station: ia: 
which one person may have an: interest to. seven, : of which no: 
more than five may ‘be in the VHF bands. (Section 3. 636: of “3 
the Commission’ s Rules and Regulations, 47 Hei; R. ‘See: 3, 636). 
These rules provide, moreover, that: ath determining wlether (o 
there -may ‘be an undue. concentration of control apart: trom the. 
foregoing prohibitions,” ‘consideration will. be ‘given to the 


facts of each ease with particular. reference to such factors” 


j er 


as the. size, extent “a location. of area served, the. linaaes 


of ‘people | served, and the extent of other competitive: service — 
to the areas in qu estion” Leuphasis: supplied]. (47 ¢: FR. | 


Sec. 3. 636(a) - ee Thus, ‘the Commission® s rules,: an setting co | 


Limits, on permissible concentration, do. ‘not automatically . 
exclude ail’ multiple” owniags below: the specified mexinum as, 


contrary to. ‘the public interest bat: ‘make that ‘determination He E 


depend upon the tacts and. Cireunstances of the perticuler eure 
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Contrary to WIBC's suggestion (Br. p. 38), the Supreme | 
Court in sustaining the multiple ownership rules as a valid | 
exercise of the Commission's rule-making authority (United 
States v. Storer Broadcasting Company, 351 U.S. 192), did not 
do so on the ground that such rules are required by the Act. 
Rather the Court found that the multiple ownership “Rules 
contain limitations against licensing not specifically 
authorized by statute” (351 U.S. at 202-203). Holding (351 
U.S. 2at 203-204) that these rules are “reconcilable with the 
Communxations Act as a whole” and hence within the Commission's 
power, under Sections 4(i) and 303(r), to make rules “not 
inconsistent with the Act or law", the Court stated (351 
U.S. at 203): 

We cannot interpret Sec. 309(b) as barring rules that 

declare a present intent to limit the number of stations 

consistent with a permissible “concentration of con- 


trol” It is but a rde that announces the Commission's P 
attitude on public protection against such concentration. 








Moreover, the Court reaffirmed its statement in Federal Communications , 
_ Commission v. Allentown Broadcasting Co., 349 U.S: 358, 363-364, ‘ 


that the “determination of improper concentration of control | 
was for appraisal by the Commission after hearing™ (351 U.S. at , 
203, n. 12). : : : 
The Commission here determined after hearing that Crosley 
presented no undue concentration of control contrary to the 
public interest as given content by the multiple ownership rules 


(R.. 3934-3936, 6943-6945). The Crosley television interests did 


not exceed the maximum permissible under Section 3.636(a)(2) and 


S bet ocgimie ng ae em’: tat <é < ns Se 
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the. Commi ssion found no- substantial ‘overiap of ‘dervige ‘areas. 
- y/: , ‘ 


in contravention of Section 3. 636(a)(1).. in. determining 


further ‘that there was no. undue: concentration of control apart 


Be 4, 


cpm, s 


from the ‘foregoing restrictions, the Commission properly con= - 


sidered the factor ‘announced in ate’ rule'-- "the extent of 


ow 


other competitive service to ‘the areas ‘in question" “Gection 


3.636(a)(2)). Insofar as Section 3. 636 as Aavolved,, WIBC 


“Fae G4 


does ‘not appear to quarrel with this determhation in. its Brier. 
The multiple ownership rules. are not, of ‘eodeud) the C 


limit of the Commission’ s ‘concern with: ‘atversitiontidn, Ae 


. 2 5 


WIBC correctly points out (Br. Pp. 40, n. 21), even where | there - af 

is no ‘violation of these rules or finding ‘of undue concentration, 

the Commission has. long been of the view that. ‘meximun *diver- 9 ee 
sification of control of the media of mass” conmunicat iron is, | 


desirable: and that in the. absence ‘of sontervaliling considerations, gs 


ke 


the grant to an applicant who _ toner Soreeert interests or 

is not affiliated with other radio. or. ‘newspapers interest ae 
better serves the sic te interest." ‘Pinelle s ease, supra, 97. 

U.S. App. D.C, at 241, 230 F.2d at 209; McClatchy case, same : 
99 U.S. App. D.C. 198, 239 F.2d at’ is, Accordingly, the oe hg, ae 


7, Such. ace as "existed was. only in. the Grade B ‘contours... 

(R. 6944-6945), The Commission's conclusion that this con- = oo :. 
stituted no contravention of Section 3.636(a)(1): ds: based bg a ; 
on the fact that the degree of Grade B overlap was small in. — erie 
relation to.the Grade B contours involved, the fact that: the 

-far greater. part of the Grade B contours. served: separate and 

distinct areas, the fact that separate communities, with : —_— 
separate television channels were involved, and the fact. that ° 

no. Grade A, to say. aerhang of: oe sade” AETAE ‘overlap :. 

‘existed (BR. 6945). ; 
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Commission affords a preference to an applicant not associated 
with the local channels of communication of fact and opinion 
over an applicant having such association. However, such 
affiliation “does not, of course, exclude that applicant from 
comparative consideration. ... Although it is an important 
factor, it is weighed along: with all other considerations to 
determine which of.the competing applicants will better serve 
the public interest and, as shown by recent decisions, the 
diversification factor may be counter-balanced by other 
factors.” McClatchy, supra, 99 U.S. App. D.C. at 198,.239 F.2d 
at 18. ManifestIy, diversification does not comprise the 
totality of the public interest. An equally “important 
element of public interest and convenience affecting the issue 
of a license is the ability of the licensee to render the best 
practicable service to the community reached by his broadcasts" 
(Federal Communications Commission v. Sanders Radio Station, 
309 U.S. 470, (475). | 

Here, as we have shown, the Commission concluded that 
Crosley offered the “greatest assurance .of effectuation of th 
proposals made in ‘the public interest, due principally to the 
favorable record of past performance, its long years of 
experience in the bradcast industry, and the experience of the 
particular. individuals that will be brought to the operation 
_proposed™ (8. 3941). ‘It found that WIBC ‘did ‘not approach 


Crosley in “demonstrated past performance or inbroadcast. 


experience” and even more significant, that a wide variation 
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between representation and performance and a Taxdess: {i bt oP 
management supervision detracted from wIBC* $s reliability as 
an applicant. Under these circumstances,’ and particularly in 
view of WIBC's affiliation with Indianapolis” radio. and news- 
paper interests, the Commission did not, we submit, exceed 
the allowable area of its discretion or. depart. from precedent 
in concluding. that the. comparative standing of: Crosley and’ 
WIBC on diversification did- not: outweigh’ ‘their bompardtive 

standing on assurance of effectuation and that a grant, ‘to. 
Crosley would better serve the public: interest. | a 
‘In an. effort to get around ‘the fact that the Coadi dsidn : 
deemed Crosley superior on assurance of ettectuat ion, WIBC. 
asserts that Crosley*s preferences must be discounted ‘because’ 
its past record and experience arose from the ‘very. bra édeast a ° 
interests which were held to be’ adverse on diversity. | This® : | 
assertion, as we have shown above,” ‘is factually: ‘Ynaceurate. 
The Commission’ s finding that Crosley' s past record was ‘superior 
a is not based primstily on its television’ ‘network but rather af i: 
upon a comparison between WIBC and Crosley" s one ‘standard ‘bread 


‘ 
i) 


cast. Station. in Cincinnati (R. 3916-3918). The Commission 


E . merely held that this superior showing remained undisturbed — 
upon an examination. of its television record (CR. 3918). Mores 
| ' over, the - ‘credit extended ‘to Crosiey ‘tor its network was not < 


quantitative in basis but qualitative; it. was. Crosiey® - 
pioneering efforts and .the calibre of its programs. WIBC*s 


affirmative deficiencies likewise had-nothing to do with: tts" 
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smallness; they were for failure to fulfill the promises made 
in its 1948 renewal application and for lack of management 
supervision over commercial practices. 

There is accordingly no warrant for WIBC’s sweeping 
assertion (Br. p. 43-44) that the Commission has “in substance 
and effect" eliminated the diversification factor in this or 
any other case where a "small or new applicant is competing 
with a large and established operator." The past record or 
experience of a large and established operator might be poor 
or demonstrate the same deficiencies which detracted from 
WIBC, and. that coupled with diversification might well preclude 
an award in its favor. Insofar as WIBC suggests that a broad- 
cast eweord or experience derived from facilities which are 
adverse for diversification purposes should be ignored or Z 


minimized, we believe the argument to be unsound. For it 





amounts to a contention tmt facts of admitted relevance should 
be weighed only in one direction, persumably adversely to an _ 
applicant, even though the fact has both positive and negative 
implications. It cannot be gainsaid that a past broadcast 


record is one of the best indicia available as to what may be 


“ 

expected of an applicant in the future, and it would be as un- : 

fair to ignore a good: record of service to the public and of 

meeting its public service representations to the Commission, . 

as to fail to rule adversely with respect to a bad record. ; 
The dictum of this Court in Sunbeam Television Corp. v. 

Federal Communications Commission, supra, upon which WIBC | : 


ate 
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relies (Br. pp. 45-46), does not compél the gonclusion that the 


Commission erred here. The Court: there expressed ‘Scepticism 
about a Commission determination which found the ‘diversity 
factor (presented in Sunbeam by an application from a ebabtnae 
tion of the only two daily newspapers of Miami) to be outweighed, 
on balance, by factors favoring the newspaper-owned applicant 


including ‘preferences as to broadcast experience and ‘past 


5 
a rq 


broadcast record. However, in ‘recognition of the: fact that 
the contrary opinion of the Commission was one that reason— 
able men could reach their evaluation of the. record Wefore | 


them, the Court ‘refrained from oo the Commission’ ‘8 judg- 
10 a 
ment on these matters in error. © And in any. event, we: 7 a 


submit that the nature of the differences between Crosley: and ~ 


WIBC (supra, pp. 34-35) distinguish the instant case. 


* 


Finally, WIBC claims” that the Commission has attorded: 


less ae a to iiversiticstion in this | case than in 


10/ In Sunbeam, this Court reversed the Commission on another. ns 


ground -- the Commission's failure to give proper ‘considera- . 
tion to the relationship of one of the principals of the 

winner applicant to the National Broadcasting Company. And % 
in so doing the Court made the observation that on. recon~ 
sideration ‘the Commission might wish to reevaluate the |. . 
weight it had given in that proceeding to the diversification 
factor. It is to be noted that the Commission has subse- | 
quently issued a new decision in that case reaffirming its 
previous decision. See Biscayne Television Corp., 22) FCC: 
1464. This new decision is presently on appeal to this Court — - 
in Sunbeam Television Co. v. Federal Communications Counissigs 
(Case No. 14,041), but the case has been deferred pending — 
Commission ‘action on petitions for weheaziag filed by, other 
parties to the PROCPESS NG. 9 





previous cases. Obviously, in dealing with so complex a 


problem as this one, where the many factors governing the 
significance of the diversity preference necessarily vary 
from case to case, no exact comparison of cases is possible. 
However, even assuming arguendo that the present Commission 
majority does not believe that diversification of the media 
of mass communications is as Significant a problem as some | 
of their predecessors, this would not invalidate the present 
decision. As this Court stated in the Pinellas case, supra, 


97 U.S. App. D.C. at 238, 230 F.2d at 206: 


And it is also’ true that the Commission's view of 
what is best in the public interest may change from 
time to time. Commissioners themselves change, 
underlying philosophies differ, and experience often 
dictates changes. Two diametrically opposite sthools 
of thought in respect to the public welfare may 

both be rational; e.g., both free trade and protective 
tariff are rational positions. All such matters are 
for the Congress and the executive and thir agencies. 
They are political, in the high sense of that abused 
term. They are not for the judiciary. 


In the case at bar there appears some suggestion | 
that the Commission has changed, or is changing, its . 
view as to the dominant importance of local ownership 
and as to the evil of concentration of the media of 
mass information. But in so doing it is operating 
within the area of legislative-executive judgment. 
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II. THE PARTICIPATION OF COMMISSIONER CRAVEN IN THE 
MARCH 6 DECISION WAS A MATTER OF ADMINISTRATIVE 
NECESSITY AND THEREFORE NOT ERROR 
Pointing to the circumstance that Commission Craven was ! 
engineering consultant for applicant Indianapolis before being 


appointed to the Commission, WIBC claims that he was either | 
absolutely disqualified from participating in the March 6 Decision 
or in any event disqualified until he had heard oral argument. We. 
agree with WIBC that a “fair trial in a fair tribunal is a basic 
requirement of due process” whether the proceeding be criminal 

as in In Re Murchison, 349 U. S. 133, 136, or quasi-judicial and 
civil as here and in Trans-World Air Lines, Inc. v. Civil Aeronay- 
tics Board, U. Se Apps De Ce , F. 2d (Case 
Nos. 12582 and 13363, decided January 23, 1958). And while Gow 
missioner Craven did not vote for Indianapolis and we believe 

that there was no actual bias in the instant case for the reasons 
set forth below, we also agree that our system of law should ene 
deavor "to prevent even the probability of unfairness" and that 

"to perform its high function in the best way ‘justice must | 
satisfy the appearance of justice’® (Murchison case, supra, 349 

U. S. at 136). Because of these important principles, Commissioner 
Craven was reluctant to participate (R. 4995=B) and abstained from 
participating in this case until his vote became “absolutely: necese 





sary in order for the Commission to carry out its statutory func= 
tions” (R. 3948). However, the Commission does take the position 


that the participation of Commissioner Craven, though unfortunate, 
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was a matter of administrative necessity and therefore not error 
under established law. Federal Trade Commission v. Cement 
Institute, 333 U. S.' 683, 700-703; United States v. Morgan, 313 
U. S. 409, 4213 Marquette Cement Mfg. Co. ve Federal Trade Commis=- 
sion, 147 F. 2d 589, 592-593 (C.A. 7)3 Loughran ve Federal Trade 
Commission, 143 F. 2d 431, 433 (C. A. 8)3 Brinkley v. Hassig, 83 
F. 2d 351, 357 (C.A-|10)3 Montana Power v. ic Service Commis- 
Sion, 12 F. Supp. 946 (D. C. D. Mont.)3 Georgia Continental Tele- 
phone Co. v. Georgia Public Service Commission (D. C.), 8 F. Supp. 
434, 436 (D. C. Ne De Gao). | 

The circumstances which necessitated the participation of 
Commissioner Craven are set forth in detail at p. 11 et seq. 
Commissioner Craven abstained from participating or voting when the 
Commission first considered the case on December 5, 1956 (R. 4995eI, 
4995=A = 4995=J). He likewise abstained on February 27, 1957, 
when the Commission again discussed and voted on the decision 
(Re 4995-A = 4995-D). Although the Chairman then stated that it 
was “obvious from the discussion and voting which has taken place 
this morning in eeenacrcton with this case that the votes of the 
six Commissioners who are considering the matter before us are split 
in such a aaa as to preclude the Commission from reaching a 
decision * * * if Commissioner Craven does not participate” . 
(Re 4995=A = 4995=B), Commissioner Craven declined to vote "unless 
required to do so” and requested the Commission to determine whether 
his vote was required to break a tie (R. 4995=B). The Commission, 
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accordingly, sought to break its impasse by voting on the Mid-West 
petition to reopen the record, but a tie-vote resulted (R. 4995-B). 
Commissioner Craven nevertheless declined to vote on that day and 
instead: (1) demanded an advisory opinion from the General Counsel, 
(2) asked each Commissioner, without success, if he could change his 
vote on the question of reopening the record, and (3) requested that 
further voting on the case be postponed to gave the Commissioners 
more time to reconsider their positions (R. 499564 - - 4995-D). When 
the Commission voted again on March 6, the petition to reopen the 
record was denied four to two, but the decision on the nerits re= 
mained at an impasse with three votes for Crosley, one for WIEC, 
‘one for Indianapolis, and one to reopen the record (R. A995*E). 
After one hour and twenty minutes of deliberation had failed to 
break this deadlock, the Commission, by a four to two vote, declared 
itself at an impasse and directed Commissioner Craven to vote 
(Re 4995-1, 4995-E, 4995-J). : 

In view of the foregoing, the Commission majority was warranted 
in concluding that Commissioner Craven's participation was aecessary 


| 
in order for the Commission to perform its statutory duty in this 


case. WIBC argues (Brey pp. 22=23) that She real impasse existed 


because there is nothing to show that the Commissioners would never 
have changed their views. LL/ apart from the obvious impossibility 


uy WIBC points to the statement of Commissioner Hyde on March 6 

t "You can create an impasse by not taking further consideration 
of the decision” (R. 4995-1). Since Commissioner Hyde voted to re= 
open the record (R. 4995-E), this statement was not inconsistent 
with his view that the six Commissioners might be able to reach some 
decision if the record were supplemented. However, that motion lost 
by a four to two vote and hence was unavailable as a tiewbreaking 
measure. 
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of such a showing, we believe it sufficient that the Commission 
majority, having made reasonable efforts to break the deadlock 
through discussion, postponement, and repeated votes, in good 
faith considered their views unshakeable and declared themselves 
to be at an impasse. And contrary to WIBC's further sugges= 
tion (Bre, pp. 2223), there were no feasible remedies avail- 
able to the Commission to eliminate this impasse. The possibility 
of reopening the record had been considered by the Commission, 

but defeated by a majority vote. The Communications Act makes 

no provision for calling in a substitute Commissioner or for a 
decision by any other body. The Commission did have the alter= 
satives of either coming to no decision in the lengthy and costly 
comparative a which would have deprived Indianapolis of 
needed television service pending another lengthy and costly 
proceeding, or postponing decision until a sufficient number of 
new appointments might enable the Commission to achieve a majority 
vote among the six members. But either of these alternatives, we 
submit, weed unnecessarily prejudice the public interest and 
frustrate the purposes of the Act. 

This case, therefore, comes within the “rule of necessity” 
applicable to "both courts and administrative agencies” (Marquette 
Cement Mfae Co. v. Federal Trade Comission, 147 F. 2d 589, 593 
(CoA. 7)) “As the Seventh Circuit there stated (id.), quoting 


from Montana Power Co. vs Public Service Commission, D.C. 12 F. 
Suppe 946, 949 (HE. D. Monte), and iS ReC.Ce S413 . 





. & 
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The true rule unquestionably is that wherever sé 
becomes necessary for a judge to sit, even where ‘he 
has an interest, if no provision is made for calling 
another in, or where no one else can take his place, 
it is his duty to hear and decide, however disagree= 
able it may be. 
"From the very necessity of the case has grown the rule that. 
disqualification will not be permitted to destroy the only | 
tribunal with power on the premises” and hence the "law does 
not require a member of a court or tribunal to resign his posi- 


tion because of an isolated case where he must act although : 


| 
interested” (Brinkley v. Hassig, 83 F. 2d 351, 357 (C.A. 10)). 


And, of course, the doctrine of necessity has Supreme Court | 
sanction. Federal Trade Commission ve Cement Institute, 333 
U.S. 683, 700-703; United States v. Morgan, 313 U.S. 409, 42. 
The Cement case is particularly pertinent a In the 
Federal Trade Commission Act (15 U.S.C. sec. 41 et seqe), ag in 
the Communications Act, Congress did not provide for the contin 
gency of disqualification. 12/ "It has not directed that the 
Commission disqualify itself under any circumstances, has not 
provided for substitute commissioners should any of its menbers 
disqualify, and has not authorized any other government agency to 


hold hearings, make scien and issue” orders coer “oh 


12/ It should be noted, however, that Section 4(j) of the Communi= 
cations Act provides thats "No commissioner shall participate in 
any hearing or proceeding in which he has a pecuniary interest.” 
This section has pertinence here only insofar as it establishes 
that Commissioner Craven was not disqualified by statute since he 
severed his engineering firm connections prior to assuming office 
on the Commission and there is no suggestion that he had ay 
pecuniary interest in the outcome of this case. 
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Accordingly, in that'case, as here, if the principle of dis= 
qualification had controlled, the matter "could not have been | 
acted upon by the Commission or any other government agency” - 

ibid). Stating that there was "no warrant in the act for reach= 
ing a conclusion which would thus frustrate its purposes” (333 
U.S. at 703), the Court held the participation of the coumis- 
sioners there challenged to be necessary and proper. The Court 
also rejected the denial of due process argument, distinguishing 
its decision in Tumey ve Ohio, 273 U.S. 510 == a criminal case 
like In Re Murchison, supra, == on the ground that "most matters 
relating to judicial qualification did not rise to a constitu= 
tional level” (333 U.S. at 702). Certainly, the Federal Communi« 
cations Commission, like the Federal Trade Commission, "cannot 
possibly be under stronger constitutional compulsion in this 
respect than a court" (333 U.S. at 703). 

Similarly, in the Morgan case, disqualification of the 
Secretary of Agriculture was sought.on the ground that he hed pre- 
judged the issue for decision. After pointing out that none other 
than the Secretary of Agriculture had legal authority to make the 
order..in. controversy, the Supreme Court stated (313 U.S. at 421): 

Plainly enough, when it was thus suggested that he . 

create a situation in which no order could be made, 

. the Secretary was offered no escape from his duty .. 

‘even had he preferred to consult the comforts of 

personal convenience. 

We submit: that here, in the face of a Commission deadlock which 
would have meant no decision in the case, Commissioner Craven 
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ilkewlée had no escape from duty and his participation; beiig 


fiecessaty, was not error. | 


ere ae g te eee DR , : Sh oe Bk seeae ds | 
Contrary to the suggestion of WIBC, the decision of this 


Court in Trans-World Aitlines, Inc. v. Civil Aeroriautics Board 
(Case Nos. 12582 and 13363, decided January 23, 1958) does not 
reject the rule of administrative necessity or preclude its appli- 
cation to the instant case. While Chairman Risley thete veast the 
deciding vote in a three=to-two decision”, the Board was aot at an 
impasse. The Board's determination of the deferred tax issue, on 
which Chairman Risley voted, was interlocutory, in response to a 
motion of Trans-World Airlines at a time when the Board's final 
decision was several months off. Reopened Transatlantic Fina 3. 
Mail Rate Case, 5 Pike & Fischer Administrative Law (2d) 544, 
Since the Board was not requixed to decide this issue at that time; 
the participation of Chairman Risley was not a matter of adminis , 
trative necessity. In its main and reply briefs to this Court, 

and also in its petition for rehearing, the Board did not argue the 
rule of necessity, but confined its case solely to the contentions 
(1) that Chairman Risley had not ee ee partion 
ular issue on which he passed, and (2) that the disqualification 


motion was untimely. ia . - | 


However, in its decision the Board also refused at Shak: time a 
to. disqualify Chairman Risley. from any. further participation in 
the case. on other iSSUES 5. stating “it is possible that the Chair. 
man's vote would at some future date. be necessary to break a dead~. 
lock that impaired the Board's responsibility to decide cases in 
an expeditious and orderly manner. We shall, therefore, also deny 
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The fact that the Commission was at an unbreakable impasse 
prior to Commissioner Craven's participation likewise distinguishes | 
the instant case from Berkshire Employees Ass'n v. National Labor 
Relations Board, 12) F. 2d 235, 239 (C.A. 3), where no deadlock was 
involved. And since the viewsof the six Commissioners were fixed 
and unalterable before Commissioner Craven took any part in the deci- 
Sion of the case, there is no issue here as to "the influence of | 
one upon the others” (121 F. 2d at 239). 

Furthermore, while we do not argue that there would be insuf- 
ficient reason to disqualify Commissioner Craven in the absence of 
administrative necessity, at as nevertheless appropriate to point 
out that his participation here occasioned little, if any, harm 
to WIBC. Since Commissioner Craven was only engineering consult= 
ant for Indianapolis, the nature of his representation was more 
scientific than partisan. There was no issue as to engineering 
matters in the March 6 Decision and Commissioner Craven, having 
severed his connection with the engineering firm, had no pecu= 
niary interest in the outcome of the case. Notwithstanding 
WIBC’s unsupported claim that his vote was based on knowledge 


13/ (Continued) "this motion, without prejudice, however, to the 
carrier’s subsequent filing of a similar motion that is addressed 
to specific issue prior to their submission to the Board for 
decision.” The footnote citation of the administrative necessity — 
cases in the Board's brief, is apparently directed toward this 
statement, which the Court had no occasion to review, since no 
such instance of administrative necessity subsequently arose and 
Chairman Risley voted on no other issues. 
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acquired outside the record, Commissioner Craver himseif stated 
prior to voting that he had read the transcript of the oral : 
argument and the parts of the record necessary to reach an im 
partial decision (R. 4995=C). And, significantly, he did not 
vote for Indianapolis, but for Crosley. | 

In a labored attempt to show that this apparently unbiased 
vote for Crosley was actually a spite vote against WIBC; WIRC 
highlights its rivalry with WIRE, the standard broadcast station 
of applicant Indianapolis, without mentioning the cooperative 
association between WIBC's principals and those of Indianapolis 
in Indianapolis Newspapers, Inc. (supra, pp.7&, 2&/ | 
Indeed, the record suggests that the competition between the 





standard broadcast stations WIRE and WIBC was deliberate to ! 
avoid a violation of the Commission's duopoly rule. 14/ wiIBc 


| 


also asserts that a vote for Indianapolis "would have been 


simply a nullity” since it was not in substantial contention 
for the award and received the vote of only one Commissioner 
(Bre, pe 17) However, the same was true for WIBC, which also 
received the vote of only one Commissioner and even he favored 


| 
14 ] When the principals of Indianapolis and WIBC merged their 


newspaper interests in Indianapolis Newspapers, Inc., they were 
ed by the Commission's duopoly rule (47 C.FeRe, sece | 
3.35(a)) to sell either Station WIRE or Station WIBC (R. 3838). 
After obtaining an opinion from the Commission that the duopoly 
rule would not be violated if Station WIBC were assigned to: a 
new corporation -= WIBC, Inc. <= under the control of the same 
WIBC principals who were associated with Indianapolis, such: 
assignment was made and the two stations were thereafter operated 
independently in practice (R. 3838-3839). 
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reopening the record on Mid-West's behalf and indicated that if 
this were done, his vote might be different (R. 5107-5109, 
4995-C). As we have shown, the race was closest between Crosley 
and MideWest, which: rated first on four factors and which was at 
one time short only: one vote on its petition to reopen the record 
to improve further its comparative position (Re 4995=B). 

Finally, it-should be noted that there is a substantial 
question as to whether WIBC may not have waived any objection as 
to Commissioner Craven's participation by its failure to reply 
when the Chairman asked at oral argument (R. 3741): “Gentlemen, 
do you have any objection to any Commissioner who is not present 
participating in this proceeding?" Since Commissioner Craven's 
nomination was then pending Senate confirmation, and it would 
have taken unprecedented speed for the eeaitantion to decide such 
a complex case in the one month remaining of his predecessor's 
term, there was a reasonable possibility that the Chairman's 
question referred to Commissioner Craven. That WIBC neglected to 
object or to clarify any ambiguity -=- though given an opportunity 
to do so “= until after an adverse decision, suggests at least 
that it has belatedly seized upon a technicality in an effort to 
achieve what it could not on the merits. | 
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III. THE COMMISSION, IN THE CIRCUMSTANCES OF THIS 
CASE, DID NOT ERR IN DENYING WIBC REARGUMENT 


WIBC makes an additional contention (Bre, pp. 23-28) that 


the Commission, before entry of its March 6 Decision, was required 
to hear reargument on the exceptions to the Initial Decision 
because Commissioner Craven took office subsequent to the oral 
argument held on May 25, 1956 and hence did rick actually hear, but 
only read the transcript of, such oral argument. WIBC also” | 
asserts for the first time in this Court (Br., pp. 28-31) that 
the Commission's multiple postedecision actions of October 25, 
1957 are invalid to the extent that Commissioners Craven and Ford 
participated therein without having heard oral argument. Although 
the latter objection was not raised before the Commission in ac 
cordance with Section 405 of the Act, it presents substantially 
the same question as the former == namely, whether the Commission, 
having once heard oral argument in a case pursuant to Section 
409(b) of the Act, is thereafter required to hear reargunent upon 
every change of Commission personnel in order for the new Commis~ 
sioner to participate in any further action in the case. For the 
reasons set forth below, we submit that the statute does not re= 
quire so impractical a procedure and that WIEC was not entitled 
to reargument or deprived of due process at either stage. 

There can be no dispute that the oral argument which was 
heard in this case complied with the express statutory oe 
ment. Section 409(b), the sole provision of the Act expressly 
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relating to oral argument in cases of this type, provides that 
the Commission shall permit the filing of exceptions to the 
examiner's Initial Decision and “shall, upon request, hear oral 
argument on such exceptions before the entry of any final decie- 
sion, order, or requirement.” 15/ The Commission, upon request, 
heard full oral argument on the exceptions in this case on 

May 25, 1956. Six Commissioners were present; Commissioner 
Webster, whose term expired the following month, was not. How 
ever, this circumstance created no procedural deficiency in the 
hearing of oral argument. Section 4(h) of the Act specifies 
that "Four members of the Commission shall constitute a quorum 
thereof.” Moreover, when the Chairman asked counsel for all ap= 
plicants at the beginning of oral argument whether they had 

“any objection to any Commissioner who is not present partic= 
ipating in this proceeding”, there was no response (R. 3741). 
However narrow an interpretation is placed on this failure to 
object, the fact remains, as the Commission noted (R. 3990, 6953), 
that the "parties were presented with an opportunity to raise 
an objection to the absence of one Commissioner, yet they did 
‘not avail themselves of such opportunity.” Accordingly, by 


failing to request oral argument before the full Commission, 


15 ] Section "B(b) of the Administrative Procedure Act, 5 U.S.C. 
se@Ce -1007(b), requires only that parties to formal adjudicatory 
proceedings be afforded the right to file exceptions and support=- 
ing reasons for such exceptions. 
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and it is also apparent that the staggered term 
provision contemplates that members of the Commission 
who are not reappointed must be replaced by individuals 
who have not heard oral arguments in cases awaiting 
decision. In the face of these considerations it 
would be impractical to hold that the vote of a new 
member would be invalidated because he had not heard 
the oral argument in the cause under deliberation, 

and that the Commissioners who had heard the oral argu=- 
ment must repeat the process. 


As the Commission pointed out (Re 3991-3992), this position 
has substantial judicial support. "It is well settled that a 
change of personnel in an administrative agency or tribunal 
during the course of a hearing, or at any time before the issuance 
of a final order on the hearing, does not invalidate the order” 
(Iwin City Milk Producers Ass*n v. McNutt, 122 F. 2d 564, 569 
(C.A. 8)). McGraw Electric Co. v. United States, 120 F. Supp. 354, 
357-359 (D.C. E.D. Mo.), affirmed 348 U.S. 8043; Eastland Co. v. 


Federal Communications Commission, 67 U. S. App. D. C. 316, 318 
320, 92 F. 2d 467, 469-471; United States v. Reimer, 83 F. 2d 166, 





167 (C.A. 2).. In the words of the Second Circuit in the Reimer 
case (83 F. od at 167), “maintenance of continuity of personnel | 
is not necessary so long as all the essentials of a fair hearing 
are observed by the board exercising ultimate judgment.” And in 
all of these cases, the essential which made the hearing fair 

was the circumstance that the persons who took office subsequent 
to the oral presentation of evidence or argument, had before them 
the written transcript of such evidence or argument and in fact | 
made their determinations upon the basis thereof. 
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WIBC consented at the very least to the absence of Commissioner 
Webster and to the oral presentation of argument to less than 
the full Commission. 

Having already heard oral argument on the exceptions in 
accordance with Section 409(b), the Commission reasonably con= 
cluded, in the circumstances of this case, that due process did 
not require reargument because of the intervening change in Com 
mission personnel. The Commission noted (R. 3992) that from 
July 2, 1956 to March 6, 1957, "the entire proceedings herein 
including the transcript of oral argument upon the exceptions 
were available to Commissioner Craven.” Commissioner Craven 
himself stated on February 27, 1956, that he had "read the Oral 
Argument ini this case and also the records necessary for me to 
arrive at a decision” (R. 4995=C). Since Commissioner Craven 
had, in fact, considered the record and argument, thereby ful- 
filling in substance the duty of the “officer who makes the _ 
determinations” to “consider and apprais. the evidence which 
justifies them” (Morgan v. United States, 298 U. S. 468, 481), 
the Commission concluded that considerations of practicable 
administrative procedure overrode the circumstance that he had 


not been present when the oral argument was delivered. The 


Commission stated (R. 3991): 


Section 4('c) of the Communications Act of 1934, as 
amended, provides that the seven Commissioners will 
serve ‘in staggered terms. Thus, it 4s manifest that 
the Commission is designed to be a continuing body, 
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Contrary to the suggestion of WIBC (Bre, pe 245 ns 10); 
the fact that some of these cases involved the hearing of evidence 
rather than the hearing of argument, does not render them any the 
less compelling authority for the Commission's position here. If 
anything, it would seem that the hearing of argument is less neces- 
sary than the hearing of evidence since no question of credibility 
is involved. 26/ In any event, the essential bond between the two 
is shown by the Supreme Court's statement of a fair hearing ‘undex 
the rule "the one who decides must hear" (Morgan v. United States, 
298 U. S. 468, 481): 3 . : 


This necessary rule does not preclude practicable ad- 
ministrative procedure in obtaining the aid of assist=| 
ants in the department. Assistants may prosecute in= |. 
quiries. Evidence may be taken by an examiner. Evidence 
thus taken may be sifted and analyzed by competent sub= 
ordinates. Argument may be oral or written. The require- 
ments are not technical. But there must be a hearing in a. 


16/ The only conceivable difference between Commissioner Craven 
being present at oral argument and subsequently reading the ‘tran= 
script of the argument is the completely speculative possibility 
that if he had been there in person he might have asked counsel 
questions concerning matters which he believed required further 
clarification. But while this conceivably could have justified 
Commissioner Craven in refraining from voting unless further oral 
argument was provided, it does not afford any rights to WIBC 
whose presentation necessarily had to be based on the assumption 
that no Commissioner questioning might be forthcoming. In any 
event, in the present situation, it is clear Commissioner | 
Craven. did not feel further clarification necessary. For, as 
indicated above, he stated: “I have read the oral argument in 
this case and.also the records necessary for me to arrive at a 
decision.” | 
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substantial sense. And to give the substance of a 

hearing, which is for the purpose of making determina=- 

tions upon evidence, the officer who makes the deter= 

minations must consider and appraise_the evidence which 

justifies them. /Emphasis supplied. 
For the "Fifth Amendment guarantees no particular form of procedure; 
it protects substantial rights" (National Labor Relations Board’ 
ve Mackay Radio & Telegraph Co., 304 U.S. 333, 351). 

Nor is there merit to WIBC's attempt to distinguish (Br., pp. 
24=27) the foregoing cases on the asserted ground that reargument 
with each change in Commissioners is a statutory requirement 
rather than a matter of due process. Nothing in Section 409(b), 
or the Act as a whole, warrants the construction urged by WIBC. 
Section 409(b) itself does not provide for reargument under any 
contingency. Yet Corigress; in Section 4(¢) of the Act, designed 
the Commission to be a continuing body of seven Commissioners 
serving in staggered terms and contemplated that those not re= 
appointed would necessarily be replaced by individuals who had 
not heard oral argument in cases pending decision. To read into 
Section 409(b) the implicit requirement that new members could 


not participate in such cases or that the Commissioners who had 


heard oral argument must repeat the process, would subject the 


Commission annually to a cumbersome administrative burden and 
thwart the statutory directive that the Commission “conduct. its 
proceedings in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice” (Section 4(j)) 
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and "promote prompt and efficient disposition of all matters 

within the jurisdiction of the Commission" (Section 5(a)). No 
such impractical meaning should be ascribed to Section 409(b) we 
submit, in the absence of any express requirement of reargunent. 


As the Supreme Court stated in Federal Communications Com 


mission v. WIR, 337 U.S. 265, 281, “Congress, we think, has 


committed to the Commission's discretion, by the terms of sec. 
312(b) 12/ and sec. 4(j) of the Communications Act, the question 
of whether and under what circumstances it will allow or require 
oral argument, except where the Act itself expressly vouiived 
it.” And in exercising such discretion, the Commission may | 
properly take into account the wording of Section 4(3). On this 
point, the Supreme Court stated (337 U.S. at 282): i 


| 
| 

In this wording Congress was mindful not only : 
of the ends of justice but also of the proper dis- 
patch of the Commission's business, a matter not 
unrelated to achieving the ends of justice, and ! 
left largely to its judgment the determination of | 
the manner of conducting its business which would 
most fairly and reasonably accommodate those ends. 


The accommodation reached by the Commission here, that the orderly 
disposition of its business takes precedence where oral argument 


has been heard and the new Commissioner has read the ia 


17 ] While this section is not involved in this case, it should 


be noted that in the 1952 amendment to the Act, the former Sec= 
tion 312(b) became the present Section 316(a) which requires a 
public hearing before the Commission prior to modification of any 
outstanding station license or construction permit. We believe 
that the Court's rationale in the WIR case is nevertheless good 
law and appropriate here. 





: 
| 
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thereof, is both reasonable and consistent with the ends of 
justice and due process. 

Furthermore, this case does not constitute an arbitrary 
departure from prior administrative policy of the Commission. 
WIBC relies upon the following language used by the Commission 
in Bay State Beacon, Inc. (3 Pike & Fischer R.R. 1464-1464a), 
and WBNX Broadcasting Co., Inc. (4 R.R. 205): 

“when a case is heard by an Examiner and a Com 


missioner or Commissioners who did not hear oral 
argument, participate in the final decision, the 


parties not having consented thereto, and when 
it would not have been possible to arrive at the 


final decision as announced by the Commission 

without the vote of such Commissioner or Commis=- 

sioners, and when a timely petition for rehearing 

is filed pointing out these facts, the final decision 

should be set aside and further oral argument should 

be held..." /Emphasis added./ 
The Commission determined (R. 3989-3990) that the policies 
expressed in those cases are inapplicable here because of the 
element of consent. Because oral argument is frequently heard 
by less than a full Commission, and because the seven Commis= 
sioners serve in staggered terms and a new Commissioner takes 
office each year, it is the long-standing practice of the Com 


mission to inquire at the beginning of oral argument whether 


the parties have any objection to the subsequent participation 


of any Commissioner who has not heard oral argument. That 
practice was followed in this case and elicited no objection 
from WIBC or any other party. Moreover, Commissioner Craven 








-57- 


relied upon that consent in voting (R. 4995=C) and the Conmission 


did the same in denying WIBC's request for reargument (R. $590 


6953). is/ 


Similarly, the Commission vook no inconsistent position in 


its "Opposition to Motion for Stay Pending Hearing and Determina- 


tion of Appeal” in KARM, The George Harm Station v. Federal Con 
munications Commission (Case No. 13150, dismissed pursuant to 


Rule 21, January 18, 1957). As the Commission observed in its 

Opinion on reconsideration (R. 3990, n. 3), in the KARM case "in 
addition to citing the WBNX and Bay State Beacon cases, the Com 
mission through its General Counsel urged that ‘failure of a Com 
missioner to hear oral argument is not fatally defective to his 

vote for a grant, when prior to casting his vote, he nas studied 
the transcript of oral argument and familiarized himself thezeon', 


citing the Eastland case, infra." 19/ 


18 / WIBC argues its silent consent went only to retiring Galata 


sioner Webster and not to the prospective new Commissioner, whose 
nomination had already been submitted. While we think this unexe . 
pressed mental reservation almost absurd on its face in view of 
the virtual certainty Commissioner Webster would not be on the Com= 
mission when it reached its final decision, even if we accept this 
statement of intent on its face it still amounts to a concession 
by WIBC that its rights would not be affected if a Commissioner who 
did not hear oral argument voted after reading the written tran 
script thereof. | 


19/ While we do not, for the foregoing reasons, believe there is 
any basic inconsistency between the Commission action here and the 
statements made in these earlier cases, it would not be fatal if 
there was. If, as we believe,.the position the Commission has 
adopted here, after thorough investigation of the problem and the 
pleadings of the parties, is sound, it would not be rendered! in= 
valid because the Commission previously had reached a contrary con= 
clusion. Federal some on eons Commission ve WOKO, Inc., 329 U.S. 
2235 ai oth Sie rd ve Seven=Up: 
Bottling Company, 344 Ue S. oi. 350-352. 


i 
| 
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Finally, WIBC concedes (Bre, pe 29), as it must, that oral 
argument is not required on petitions for reconsideration, re= 
hearing, or other relief. See Federal Communications Commission 


ve WIR, 337 U.S. 2653 American Broadcasting Company v. Federal 
Communications Commission, 85 U.S. App. D.C. 343, 347-348, 179 





F. 2d 437, 441-442. Its contention that Commissioners Craven and 
Ford could not validly participate in the Commission's post- 
decision actions of October 25, 1957, because they had not heard 
oral argument on the exceptions to the examiner's Initial Deci- 
sion, makes scant sense on its face. Argument on the exceptions 
to the Initial Decision had no pertinency to the issues before 
the Commission at that time, which had to do with the propriety 
of the Commission's Memorandum Opinions and Orders of June 21, 
1957, and Crosley's application for modification of its construc= 
tion permit (R. 6937-6964). The June 21 actions, in turn, con 
cerned the propriety of the basic March 6 Decision, where the 
Commission reached a' conclusion different from that of the hear= 
ing examiner. 

In sum, WIBC's assertion that the Commission was required to 
hold another oral argument on exceptions to the Initial Decision 
following the appointment of Commissioner Ford, affords a graphic 
illustration of the procedural tangle in which the Commission 
would be enmeshed should WIBC's construction of Section 409(b) 
be adopted. Thus, WIBC would have it that the Commission hear 


| ae 
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oral argument on such exceptions at the time it did, again 
following Commissioner Craven's appointment, still a third | 
time after Commissioner Ford took office, and now presumably 
once more with the impending appointment of a new Commissioner. 
Such a procedure, similarly multiplied for other comparable | 
cases, would enshrine technicality to thé end that nothing : 
could ever be decided by the Commission where its members are 


closely divided in their views. 
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IV. THE COMMISSION'S PROCEDURE IN THIS CASE, 
VIEWED AS A WHOLE, WAS NOT ARBITRARY OR 


CAPRICIOUS. 7 

Finally, WIBC contends (Br. 31-36) that even if the 
participation of Commissioners Craven and Ford and the denial 
of reargument standing alone would be proper, such procedures 
nevertheless constitute reversible error when considered with 
other circumstances of this case. These additional circunm- 
stances, according to WIBC (Br. pp. 32-34), were first that 
it was “deprived in'‘part of its mathematical and legal chance 
for relief" because Commissioner Craven abstained from voting 
on its April 4, 1957 request for reargument and a stay and on 
its April 5, 1957 petition for reconsideration. The Commission, 
on June 21, 1957, denied reargument by a five to one vote 
(R. 3987-3993} and denied reconsideration and a stay by an 
evenly divided vote (R. 3981-3986). In view of its inconsistent 
position that Commissioner Craven should not have participated 
at all in this case, WIBC itself, as it accuses the Commission 
{Br. Bs 33), “would have it both ways." However, the ab- 
stention of Commissioner Craven on June 21 was consistent with 
his participation on March 6. He refrained from participating 
except where his vote was absolutely essential in order for 
the Commission to take any action in the matter pending before 


it. There was no necessity for Commissioner Craven to par- 


ticipate in the Commission's actions of June 21, since 


reargument was decisively denied without him and the vote on 


reconsideration did not leave the case undecided but left 


4 





afi = 

standing the March 6 decision. In any event, any conceivable 
prejudice to WIBC in having reconsideration denied by an evenly 
divided vote (Commissioner Craven abstaining), was rendered 
moot by the Commission's Memorandum Opinion and Order of 
October 25, 1957 (R. 6937-6951), wherein the Commission 
considered -and rejected on the merits (by a four to two vote, 
Commissioner Lee not participating) the allegations contained 
in WIBC's April 5 petition for reconsideration (R. 6943-6949). 

Secondly,. WIBC challenges (Br. mp. 35-36) the Commission's 
action in approving Crosley's application for modification 
of its construction permit despite the fact that Crosley 
modified its construction prior to Commission approval of such 
modification. The construction permit granted Crosley on 
March 6, 1957 provided for a Standard Electronics transmitter 
and for a 942-foot antenna tower with ou oversil height above 
ground of 1016 feet (R. 6890). In its application for 
modification Crosley sought to substitute an RCA transmitter, 
an RCA antenna system, and a 948 foot antenna tower with an 
overall height above ground of 1024.5 feet (R. 7143-7151). 
In a letter to the Commission (September 23, 1957) Crosley 
pointed out that this substitute equipment appeared hore 


I 
desirable than the equipment it had proposed four years ago 


and. would not result in a change of power or service! area 


(R. 7118-7120). Crosley also stated (R. 7119): 


In the construction of its tower and tronsmitting 
facilities Crosley installed the_antenna specified in 
the above-entitled application /for modification/. 
This was done because the construction crew were at 
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the site and completing the tower construction 
and in the belief that, in view of the minor, 
technical nature of the change, approval would 

be routine, In addition, Crosley has purchased 
and has on hand the transmitter specified in the 
above application. However, this transmitter is 
not operative at this time but could be put into 
operation without undue delay upon authority from 
the Commission. 


In a letter to WIBC (dated October 25, 1957) the Commission 
stated (R. 7124): 


The Commission has carefully considered the 
matters raised in your petition and letters and is 
of the opinion that they do not constitute an 
adequate basis for designating the application of 
Crosley Broadcasting Corporation for hearing. 
Crosley, by its application, has proposed only to 
change type of transmitter and antenna; such changes 
will not result in any change whatsoever in the 
operating characteristics of WLWI as proposed by 
Crosley in the comparative hearing. Furthermore, 
it appears that the nature and extent of the 
installation of equipment undertaken by the appli- 
cant is substantially that disclosed by you. The 
Commission believes, however, that the nature of 
the changes made is de minimis, and that to compel 
destruction or removal of such equipment would work 
a futile result. 


On the same date, October 25, 1957, the Commission issued 
Crosley a modified construction permit (R. 7152-7154). 

WIBC concedes (Br. p. 35) that the premature construction 
did not bar Crosley from a license under Section 319(a) of 
the Act and that the Commission's eetion i “defensible” 
on the merits. The gist of its complaint is that the Com- 
mission’s action here constituted a departure from its action 


in WJIV-TV, Inc. v. Federal Communications Commission, 97 U.S. 





App. D.C. 391, 231 F.2d 725, where an applicant hadein a con- 
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parative hearing,constructed certain steel stubs prior to 
having any construction permit at all and the Coumbeedon"s 
grant prohibited the use of the steel stubs which were erected 
without a permit. WIBC also cites Alvin E. O'Konski, 8 
Pike & Fischer, R.R. 811, and TV Colorado, Inc., 8 Pike 
& Fischer, R.R. 700, where the Commission similarly con- 
ditioned grants to preclude the use of construction done prior 
to any permit at all. We believe that Crosley's existing 
construction permit and the minor nature of the changes here 
distinguish the instant case from those above. Moreover, the 
Commission's action here is entirely consistent with its 
prior action in Tennessee Television, Inc. v. Federal. Communi. 
cations Commission (Case Nos. 13168, 13507, 13905, pending 


‘ | 
before the Court on appeal). In the Tennessee case the 


Commission similarly approved an application for modification 
of a construction permit despite premature construction of the 
modification sought. The Commission considered the nature 

of the modified construction undertaken to be “de minimis" 

and concluded that “to compel removal, under the eindwart ances, 
would work an absurd result" (FCC 56-788, released August 

9, 1956). In any event, since the Commission's sctign here 

is admittedly a reasonable exercise of its discretion, it 


| 
207 The Commission's action here is consistent with the 


legislative intent and the express terms of Section 319(a). 
That section does not require the Commission to refuse a 
construction permit because of premature construction. More- 
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would not be rendered invalid or arbitrary because the 
Commission had reached a different conclusion under other 


circumstances. Federal Communications Commission v. WOKO, 





Inc., supra, 3229 U.S. at 227-8 . And certainly this factor 
alone would not suffice to cast an aura of procedural error 
over the otherwise proper actions of the Commission dis- 


cussed in Points II and Tit. supra. 


20/ (Cont'd) over, the legislative history of Section 319(a) 
and other proposed sections which failed of enactment, shows 
that Congress was concerned with extensive and costly con- 
struction for which an applicant had no permit whatsoever. 
The Congressional purpose was to relieve the Commission from 
the importunities and pressures of such applkants who might 
urge that a license be granted to protect their large invest- 
ment and save them from financial ruin. See legislative 
history set forth at length in the Commission's brief in 
WJIV (Case No. 12,598); 64 Cong. Rec. 2793; H.Rept. No. 1416 
(67th Cong.), p. 4; Hearings On H.R. 5589 before the House 
Committee on Merchant Marine and Fisheries (69th Cong., 

lst Sess.), p. 12; Hearings on S.l and S. 1754 (69th Cong. 

ist Sess.) before the Senate Committee on Interstate Commerce, 
p. 117; H.Rept. No. 417 (83rd Cong., lst Sess.) on H.R. 4557, 
p. 1. Where, as here, there is an outstanding construction 
permit and the modifications for which approval is sought are 
minor, no comparable reason exists for prohibiting the use of 
prematurely modified construction which is otherwise in the 
public interest. 





~ 
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CONCLUSION | | 
For the foregoing reasons it is respectfully submitted 
that the actions of the Commission here on appeal are valid 
and proper and should be affirmed. The relief requested by 
WIBC is unwarranted in the circumstances of this case and 
should be denied. . - , 


Respectfully submitted, 


WARREN E. BAKER, 
General Counsel, 


RICHARD A. SOLOMON, | 
Assistant General Counsel, 





RUTH V. REEL, 
Counsel, 


Federal Communications Commission. 


May 12, 1958 = ! 
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QUESTIONS PRESENTED* 


| 1. Whether WIBC, Inc. was denied a full and fair hear- 
ing by reason of the participation in the decisions of a 
Commissioner who formerly represented, in a professional 
capacity, one of the parties in the proceeding and whose 
vote was determinative of the case. 

| 2. Whether the Federal Communications Commission 
erred in refusing WIBC, Ince. the right to reargument in 
this case before a Commissioner who was not on the Com- 
mission at the time of oral argument but whose vote was 
determinative of the case and whether such action was in 
violation of the Commission’s policies and prior decisions. 
| 3. Whether the Federal Communications Commission 
erred and denied WIBC, Inc. a full and fair hearing in light 
of the fact that two of the Commissioners who participated 
in the decisions and subsequent orders denying requests for 
reconsideration, rehearing, reargument, and other relief, 
were not Commissioners at the time of oral argument on 
exceptions to the Initial Decision. 

_ 4. Whether the Federal Communications Commission 
erred, and abused its discretion in refusing reargument to 
WIBC, Inc., in the circumstances of this case. These cir- 
cumstances include: 


' (a) The manner and extent of the participation in the 
proceedings of two Commissioners who were not 
members of the Commission at the time of the oral 
argument or at other times during the course of the 


proceeding ; 

| (b) The manner in which the relief requested of the Com- 
mission in the petitions for reconsideration and re- 
| hearing, and other requests, was ruled on as 2 result 

! of the status of said two Commissioners; and 
- (e) The grant of the application of Crosley Broadcasting 
Corporation for authority to modify the construction 
permit for Station WLWI, in the light of Section 319 
(a) of the Communications Act of 1934, as amended. 


wo An agreement agg ine not be reached by the parties on the questions pre- 
ceordingly, these questions are separately stated by Appellant and 
Or ibs dharetleneeal’ Taterretan See Prehearing Order issued by this Court 
on January 6, 1958. 





_ 5. Whether the Federal Communications Commission 
erred and arbitrarily, capriciously and erroneously disre- 
garded past administrative and judicial precedent in con- 
sidering the factor of diversification of ownership of the 
means of mass communication as to Crosley Broadcasting 
Corporation in the following respects: 


(a) Whether the Federal Communications Commission 

failed properly to consider and evaluate the public 
interest aspects of the regional television broadcast 
network owned and operated by Crosley Broadcast- 
ing Corporation; 
Whether the Federal Communications Commission 
failed properly to consider and evaluate the public 
interest aspects, the overlap of television service 
contours of the several broadcast stations and the 
standard broadcast station owned by Crosley Broad- 
casting Corporation, and the effect of identical pro- 
gramming to large populations from said television 
broadcast stations during substantial hours of each 
broadcast week; 

(c) Whether the Federal Communications Commission 


failed properly to consider and evaluate the aggre- 
gate effects of the ownership and operation by Cros- 
ley Broadcasting Corporation of four television 
broadeast stations and a clear channel broadcast 
station in a relatively concentrated area in the South- 
eastern Ohio-Central Indiana area of the United 
States. 
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JURISDICTIONAL STATEMENT 


. These are consolidated appeals by WIBC, Inc.,’ pursuant 
to the provisions of Section 402 (b) (1) of the Communica- 
% tions Act of 1934, as amended, 66 Stat. 718, 47 U.S.C.A. 
§402 (b) (1) and Section 10 of the Administrative Pro- 
cedure Act of 1946, 60 Stat. 243, 5 U.S.C.A. § 1009, from 


| 1The Appellant, WIBC, Inc. will hereinafter be referred to as ‘*WIBC.”’ 
The Federal Communications Commission, Appellee, will be referred to as 
the ‘‘Commission’’. Crosley Broadcasting Corporation, Intervenor, will be 
referred to as ‘‘Crosley.’’ 
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a final decision of the Federal Communications Commission 
released March 8, 1957, and subsequent orders released 
June 21 and October 25, 1957, granting the application of 
Crosley for a permit to construct a new television broad- 
casting station and to operate on Channel 13 in Indianapo- 
lis, Indiana, and denying WIBC’s competing application 
for the same facility. Notices of Appeal were filed with 
this Court on July 19, 1957, in Case Number 14,035 and on 
‘November 25, 1957, in Case Number 14,231. These appeals 
were consolidated by Order of this Court entered December 
27, 1957. 


STATEMENT OF CASE 


Before the Commission, this proceeding involved four 
applicants: WIBC, Crosley, Indianapolis Broadcasting, 
Ine. (hereinafter referred to as ‘‘WIRE”’’) and Mid-West 
T.V. Corporation (hereinafter referred to as ‘*‘ Mid-West’’). 
-WIBC and WIRE operate competing standard broadcasting 
stations in Indianapolis. In this proceeding for a television 
station, these two historic competitors assumed sharply 
_ antagonistic positions. Thus, for example, WIRE appears 
_ in the Commission’s Decision as ‘‘endeavor[ing] to show”’ 
certain unfavorable matter about WIBC (R. 3912). At 
_ another place in the Decision it is said that ‘‘WIRE and 
WIBC attacked one another’’ in this proceeding (R. 3915). 
- However, since WIRE and Mid-West have dismissed their 
appeals in this Court said applicants will be referred to 
hereinafter only insofar as is relevant to the issues pre- 
sented by the appeals of WIBC. 


The Competing Applicants Before the Court 


As identified by the Commission in its Findings of Fact, 
WIBC and Crosley may be briefly described as follows 
(R. 3848-52; 3862-63) : 


WIBC is an Indiana corporation, all of whose stock 
is owned by six individuals who are members of one 
family. A majority of its voting stock is owned by its 
president and general manager, a resident of Indian- 
apolis. Some of the remaining stockholders reside in 
Indianapolis and all are descendents of the same In- 
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dianapolis family. WIBC and its predecessor corpora- 
tion have for many years owned and operated i0 
Station WIBC in Indianapolis. WIBC has no other 
properties or interests in radio and television com- 
munications (R. 3848-52). 

Crosley is an Ohio corporation and is a wholly owned 
subsidiary of the AVCO Manufacturing Corporation. 
Crosley owns and operates existing television stations 
in Cincinnati, Dayton and Columbus, Ohio and Atlanta, 
Georgia, and an AM station in Cincinnati, Ohio. The 
three Ohio television stations are connected through a 
regional network owned and operated by Crosley. 
Crosley’s parent corporation, AVCO, has outstanding 
approximately 9,000,000 shares of common voting stock 
held by approximately 62,000 shareholders, and approx- 
imately 140,000 shares of preferred stock held by 
approximately 4,000 shareholders. This stock is bought 
and sold on the New York Stock Exchange. In addition 
to its ownership of Crosley, AVCO owns and controls 
several large manufacturing companies, including Cros- 
ley Bendix Division, a manufacturer of home appli- 
ances; Lycoming Spencer Division, a manufacturer of 
gasoline engines and industrial boilers; American 
Kitchen Division, a manufacturer of kitchen cabinets; 
Carrolton Furniture Manufacturing Corporation; 
Olympus Films, Ine.; and Crosley Radio Television 
Limited of Canada (R. 3862-63). 


The Oral Argument 


_ After protracted hearings, an Examiner issued an Initial 
Decision on June 7, 1955, looking toward a grant of the 
application of Mid-West and a denial of the competing 
applications described above. Exceptions to the Examiner’s 
Initial Decision and a request for oral argument were 
thereafter duly filed and oral argument was held before 
the Commission en banc, on May 25, 1956 (R. 3835). At 
the time of the oral argument, the Commission was com- 
posed of Chairman McConnaughey and members Bartley, 
Doerfer, Hyde, Lee, Mack, and Webster. Six of these Com- 
missioners were present at the oral argument but Commis- 
sioner Webster was absent (BR. 3738). In colloquy at the 
commencement of the oral argument, the following question 
was asked of counsel for the parties: 
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““Gentlemen, do you have any objection to any Commis- 
sioner who is not present participating in this pro- 
ceeding?’ (R. 3741) 


There was no response to this question. 


The Appointment of Commissioner T. A. M. Craven 


On July 2, 1956, Mr. T. A. M. Craven became a member 
of the Commission.* Commissioner Craven thereupon as- 
sumed his place on the Commission, in place of Commis- 
sioner Edward M. Webster. Commissioner Craven had 
been a member of the firm which served as engineering 
counsel for applicant WIRE in this proceeding. With 
respect to this fact, the Minutes of the Commission for 
February 27, 1957, show the following: 


‘‘Commissioner Craven: My reason for abstaining 
from voting is because the engineering firm with which 
I was formerly associated prepared the engineering 
phases of the application, participated in pretrial con- 
ferences and attended the hearings in behalf of one 
of the applicants in this proceeding. Therefore, I 
would not wish to vote unless required to do so...”’ 
(R. 4995B). 
Ss e * 

‘““Commissioner Craven: In my appearance before the 
Senate Subcommittee at the time my appointment 
to the Commission was confirmed, I was asked what 
I would do in connection with those cases I listed for 
the Committee in which I had been consulting engineer. 
I advised the Committee that I would disqualify myself 
and I specifically mentioned this case as one in which 
I would abstain from voting. You can appreciate the 
gravity of the situation where I am concerned, and its 
importance to me if I am required to vote. Conse- 
quently, in the circumstances I must demand that the 
General Counsel furnish an opinion in this matter. 
The Chairman, with the concurrence of the Commis- 
sion, called the General Counsel to the meeting at this 
point for advice on the hypothetical question of 
whether a Commissioner could disqualify himself from 
voting if the effect would be to prevent action by the 
Commission upon a matter before it. Upon entering 


2 Federal Communications Commission Ann. Rep. 23 (1957) at 19. 
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the meeting the question was put to the General Coun- 
sel who noted that his memorandum of November 15, 
1956 (mimeo #38710) referred to decisions of record 
in which a Judge or Commissioner who had previously 
abstained had voted in order for the Court or Agency 
to take required action. He stated that if it was evi- 
dent after all efforts on the part of other Commis- 
sioners to reach a valid decision had proven fruitless, 
that the Commission could not do so without the vote 
of Commissioner Craven, it would be appropriate for 
the Commission, by minute entry, to direct Commis- 
sioner Craven to participate on the grounds that his 
vote was absolutely essential to the performance of the 
Commission’s statutory duties. The General Counsel 
then left the meeting.’’ (R. 4995B-C) 


The Decision of the Commission 


On March 8, 1957, the Commission released its Decision 
granting the application of Crosley and denying the appli- 


‘eation of WIBC (R. 3834). Commissioners MeConnaughey, 
| Doerfer and Mack voted for Crosley. Commissioners Bart- 
ley, Hyde and Lee dissented. In this three to three standoff 
‘situation, Commissioner Craven then voted for Crosley, 


thus permitting the grant to Crosley (R. 3948). 
Commissioner Craven issued a statement in connection 
with his vote, as follows: 


**It has been my intention to abstain from taking 
part in the consideration of this case in view of the 
fact that the Engineering firm with which I was for-- 
merly associated served as Engineering Counsel for 
one of the applicants in the proceeding; namely, Indi- 
anapolis Broadcasting, Inc. 

However, a majority of the Commission have advised 
me, and the minutes of the Commission so show, that 
it appears to them, after due deliberation, that they 
are hopelessly deadlocked and that no decision can be 
reached without my pargcpation. Accordingly, they 
have requested that I take part in the action on this 
matter. 

Apparently I have no alternative but to comply with 
their request, since, on the basis of advice given the 
Commission by its General Counsel with respect to 
questions of this nature, it would appear that I am 
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authorized, if not legally obligated, to join with the 
Commission in the consideration and final determina- 
tion of cases where my participation is absolutely neces- 
sary in order for the Commission to carry out its 
statutory functions. 

I coneur in the Commission’s majority decision.”’ 
(R. 3948). 


A Description of the Decision of the Commission 


The Decision which became the majority decision with 
Commissioner Craven’s concurrence included the following 
Findings of Fact, inter alia: 


That Crosley would add Indianapolis to its television 
network which is already composed of the television 
stations in Cincinnati, Dayton and Columbus, Ohio and 
that 12.3% of the programming time of the Indianapolis 
station would be supplied through the facilities of this 
Crosley network (R. 3870). 

That the service area of the Indianapolis television 
station would overlap and duplicate the service areas 
of the other television stations owned by Crosley in 
Cincinnati, Dayton and Columbus, Ohio (R. 3874). 
That if Crosley operated the Indianapolis station, the 
total area which would be served by its Dayton, Colum- 
bus and Cincinnati and Indianapolis stations would 
encompass 33,935 square miles with a population of 
5,077,442 persons (R. 3874). 

That if Crosley operated the Indianapolis station, 7,637 
square miles and 1,984,444 persons would be within 
the Grade B service contours of two Crosley stations 
and 1,098 square miles and 92,141 persons would be 
within the Grade B service contours of three Crosley 
stations (R. 3874). 

That 97% of the area within the Grade B service con- 
tour of the Indianapolis television station is within 
the 0.5 millivolt per meter service contour of Crosley’s 
Cincinnati radio station, WLW (R. 3874-75). 

That Crosley has in effect, and would extend to Indi- 
anapolis, a plan of discounted tie-in sales of time to 
advertisers. Under this plan, an advertiser pays sub- 
stantially discounted rates, if he sponsors a program 
on more than one Crosley facility (R. 3873-74). 
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_ In its Conclusions, the majority decision may be sum- 
marized in pertinent part as follows: 


That WIBC was to be preferred over Crosley on the 
factor of local residence (R. 3920). 

That WIBC was to be preferred over Crosley on the 
factor of participation in civic affairs in Indianapolis, 
Indiana (R. 3921). 

That WIBC was to be preferred over Crosley on the 
factor of the diversification of the business interests 
of its principals (R. 3922). 

That WIBC was to be preferred over Crosley on the 
factor of integration of ownership with management 
(R. 3925-26). 

That WIBC was to be preferred over Crosley on the 
factor of diversification of the ownership of the means 
of mass communication (R. 3934, 3936). 

That Crosley was to be preferred over WIBC on a 
factor of past broadcast record, although this record 
was unrelated to Indianapolis, the community to be 
served, and a ‘‘credit’’ was extended to Crosley be- 
cause of its regional network (R. 3916-18). 

That Crosley was to be preferred over WIBC on the 
factor of the broadcast experience of its principals 
(R. 3919). 


With regard to Crosley’s other communication interests, 
the Commission concluded that ‘‘. . ., while there is a 
concentration of broadcast interests by Crosley in the areas 
under consideration, no findings adverse to the public in- 
terest could be made therefrom in view of the widespread 
competition which Crosley experiences in these areas.’’ 
(RB. 3936) With regard to WIRE, Commissioner Craven’s 
former client, the Commission noted that it did not attain 
-a preference over all of the other applicants on any of 
the various decisional criteria (R. 3941). 


Commission Action After the Decision 


| On April 4, 1957, WIBC filed with the Commission a 
Request for Reargument and Stay. In this request, the 
| participation of Commissioner Craven was attacked in the 
‘light of Section 409 of the Communications Act of 1934. 

The request for stay was based upon allegations of ir- 
| reparable injury and that the public interest would be 
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served by maintenance of the status quo pending reargu- 
ment and a decision on WIBC’s Petition for Reconsidera- 
tion (R. 5114). On April 5, 1957, WIBC filed a compre- 
hensive Petition for Reconsideration. This pleading raised 
issues going to the merits, including the issue of diversifica- 
tion of the ownership of the means of mass communication, 
and contended that Commissioner Craven was absolutely 
disqualified because of his prior representation of a party 
to the proceeding and, in any event, was disqualified until 
he had heard argument. The petition requested that the 
Decision be vacated and set aside (R. 5120). 

On June 21, 1957, the Commission released an Order 
denying WIBC’s Request for Reargument and Stay and 
its Petition for Reconsideration. Commissioners McCon- 
naughey, Doerfer and Mack voted to deny said petitions. 
Commissioners Bartley, Hyde and Lee dissented. Com- 
missioner Craven abstained. Thus the relief was denied 
by an ‘‘evenly divided’? Commission (R. 3981). Also on 
June 21, the Commission released its Memorandum Opinion 
and Order denying WIBC’s Request for Reargument and 
Stay and Petition for Reconsideration insofar as these 
pleadings attacked the vote of Commissioner Craven. The 
Commission majority was here composed of Commissioners 
MecConnaughey, Doerfer, Hyde, Lee and Mack. Commis- 
sioner Bartley dissented and Commissioner Craven ab- 
stained (R. 3987). 

After the above activity, the following events took place: 


July 1, 1957—WIBC filed a Petition for Reconsidera- 
tion and/or Reargument, again raising the issue of 
diversity of ownership of the media of mass communi- 
cation (R. 6965). 

July 18, 1957—Crosley filed an Application for Modifi- 
eation of Construction Permit with reference to studio 
facilities (R. 6957-58). 

July 18, 1957—-WIBC filed a Reply to the pleading 
Crosley had filed in opposition to WIBC’s pleading of 
July 1, 1957 (R. 6975). This Reply was treated by the 
Commission as a request by WIBC for reconsideration 
of its June 21, 1957 Memorandum Opinion and Order 
concerning the issue of Commissioner Craven’s par- 
ticipation (R. 6952). 
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August 9, 1957—WIBC requested the Commission to 
withhold action on Crosley’s Application for Modifica- 
tion of Construction Permit or, in the alternative, to 
designate that application for hearing (R. 6957). 

August 9, 1957—WIBC filed a Request for Stay of the 


2 Decision of the Commission and the Commission’s ac- 
: tions released June 21, 1957 (R. 6984). 

August 13, 1957—Crosley dismissed its July 18, 1957 
y (e658) for Modification of Construction Permit 


| August 13, 1957—Crosley filed a second Application 

! for Modification of Construction Permit, seeking to 
change the type of transmitter and antenna system 
specified and to make other changes (R. 6958). 
August 29, 1957—Commissioner Frederick W. Ford 

! was Sworn in as a member of the Commission, replacing 
Commissioner MeConnaughey.® 
September 13, 1957—In anticipation of Crosley’s appli- 
cation for license, WIBC filed a Request to Withhold 
Issuance of Program Test Authorization and to Desig- 
nate Application for License for Hearing (R. 7124). 
This pleading recited the pending pleadings identified 
above and raised additional issues with reference to 
the licensing of Crosley. 
September 18, 1957—WIBC filed a letter with the 
Commission requesting that Crosley’s August 13, 1957, 
Application for Modification of Construction Permit 
be denied on the ground that Crosley had already 
varied its construction permit (R. 7116). 
October 8, 1957—WIBC filed a letter with the Commis- 
sion which enclosed an affidavit stating from personal 
knowledge of the affiant that Crosley had in fact already 
modified its construction permit in the manner. for 
which it sought approval in its request of August 13, 
1957 (R. 7121). 


Under the date of October 25, 1957, the Commission pub- 
lished a series of three rulings responding to the above- 
described pleadings of WIBC and Crosley and to pleadings 
filed by the other parties, These matters of October 25, 
1957, may be described as follows: 


Memorandum Opinion and Order denying among other 
pleadings, WIBC’s Petition for Reconsideration and/ 


8 Federal Communications Commission Ann, Rep. 23 (1957) at 20. 
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or Reargument filed July 1, 1957, and WIBC’s Request 
for Stay filed August 9, 1957. In this action, Com- 
missioners Doerfer, Craven, Ford and Mack joined. 
Commissioners Bartley and Hyde dissented and Com- 
missioner Lee did not participate (R. 6937). 
Memorandum Opinion and Order denying attacks on 
its June 21, 1957 Memorandum Opinion and Order con- 
cerning Craven’s participation. In this action, Com- 
missioners Doerfer, Ford and Mack joined. Commis- 
sioners Bartley and Hyde dissented. Commissioner 
Lee did not participate and Commissioner Craven ab- 
stained from voting (R. 6952). 

Memorandum Opinion and Order denying various 
pleadings opposing Crosley’s Application for Modifica- 
tion of Construction Permit. In this action, Commis- 
sioners Doerfer, Craven, Ford and Mack joined. 
Commissioner Hyde abstained from voting. Commis- 
sioner Bartley dissented. Commissioner Lee did not 
participate. The Commission rejected the objections 
to Crosley’s proposed modifications, including those 
modifications involved in the dismissed July 18 Appli- 
soar for Modification of Construction Permit (R. 
957). 


‘Also on October 25, 1957, the Commission by letter denied 
-WIBC’s September 13, 1957, Request to Withhold Issuance 
‘of Program Test Authorization and to Designate Applica- 
tion for License for Hearing and ruled on the various 
attacks on Crosley’s August 13, 1957 Application for 
Modification of Construction Permit and its July 18, 1957 
withdrawn Application for Modification of Construction 
Permit. In its letter of October 25, 1957, the Commission 
acknowledged that the construction for which Crosley 
sought approval had already taken place without prior 
approval. But the Commission denied all of the pleadings 
opposing Crosley’s modifications of its construction permit 
and granted Crosley’s application for authority to make 
such modifications (R. 7124). 
The appeal in Case No. 14,231 followed the foregoing 
actions of the Commission. 
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STATUTES, REGULATIONS AND RULES INVOLVED 


The relevant parts of statutes, regulations and rules 
| involved in the instant appeal are printed as a supplement 


to this brief. 
, STATEMENT OF POINTS 
, I. Commissioner Craven was not qualified to vote because 
he had represented a party in the case. His voting was 
4 error and denied WIBC a fair hearing. 


A. Fairness and propriety require an impartial, dis- 
| | interested and independent tribunal. 
> B. Commissioner Craven was not impartial, disinter- 
ested and independent. 
C. A rebuttal of contentions of Commissioner Craven’s 
qualification to vote. 
1.For whom Commissioner Craven voted is ir- 
relevant. 
2. There is no logical distinction between a lawyer 
and a non-lawyer acting as an advocate. 
3. WIBC did not waive the issue of Commissioner 
Craven’s participation. 
4.The rule of administrative necessity is inap- 
plicable. 


II. Commissioner Craven was at least disqualified to vote 
until he had heard oral argument. It was error to 
refuse WIBC reargument. 

A. Section 409 of the Communications Act required 
Commissioner Craven to hear oral argument. 

B. The Commission was arbitrary in denying oral ar- 
gument before Commissioner Craven in view of its 
own administrative policy in the circumstances of 
this case. 

C. The requirement of oral argument was not waived 
by WIBC. 


' JII. Commissioners Craven and Ford were disqualified to 
participate in the Commission action following the De- \ 
cision, because they had never heard oral argument. 
Their participation was error and denied WIBC a fall 
and fair hearing. 
A. Section 409 applies on its face to the post-Decision 
matters in this case. 
B. Section 409 and the administrative policy are mean- 
ingless unless they apply to the post-Decision 
matters in this case. 
C. WIBC did not waive the oral argument requirement 
with respect to Commissioners Craven and Ford. 
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IV. The Commission was arbitrary and abused its discre- 
tion in the procedures of this case, viewed as a whole: 
A. The vote of Commissioner Craven in the Decision. 
B. Commissioner Craven’s abstaining from voting on 
administrative review. 
C. The later votes of Commissioners Craven and Ford. 
D. The treatment of premature construction. 


V. The Commission’s action in this case substantially 
eliminates the diversification criterion. The Commis- 
sion is without authority to discard this criterion and 
erred in doing so. 

A. The Commission’s discretion. 

B. The diversification criterion is statutory and has 
both judicial and administrative sanction. It cannot 
be discarded by the Commission. 

C. The diversification criterion is concerned with 
widely distributed broadcast sources, as well as 
with preventing monopoly. 

D. An analysis of the Commission’s action in this case 
shows that it has arbitrarily eliminated the diversi- 
fication criterion. 


VI. The Commission’s actions should be reversed, said ac- 
tions should be vacated by this Court and the case 
remanded. 


SUMMARY OF ARGUMENT 


The Commission’s Decision in this case was a four-to- 
three decision. The deciding vote was cast by Commissioner 
Craven. Commissioner Craven became a commissioner 


after oral argument on exceptions to the Initial Decision. 


Prior to becoming a member of the Commission, he had 
served as engineering counsel for one of the parties to 
the proceeding, which party was sharply antagonistic to 


the claims of WIBC in the proceeding. WIBC did not 


consent to Commissioner Craven’s participation. His par- 
ticipation was not foreseeable because he came on the Com- 
mission after the oral argument, had represented one of 
the parties in this case and, when the United States Senate 
was considering his confirmation, he had told the United 
States Senate that he would not participate in this pro- 
ceeding. It is first contended that Commissioner Craven, 


y 
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under these circumstances, was disqualified to participate 


in this ease. 


In the event that it is ruled that Commissioner Craven 
was not disqualified under the above described circum- 
, Stances, he was at least disqualified until he had heard oral 
argument. This case represents an unusually compelling 
example of the need for oral argument, because Commis- 
' sioner Craven had been an advocate in this case and under- 
_ took to participate in the case just a few days before casting 
_ the deciding vote. In addition, oral argument is a statutory 
and administrative right in the circumstances of this case. 
~The Commission erred when it denied oral argument on 
request. 

During the course of administrative review after the 
Commission’s Decision, Commissioner Ford, another new 
commissioner, was appointed. Like Commissioner Craven, 
Commissioner Ford had never heard oral argument as re- 
quired by the statute and administrative precedent. In 
\spite of this, Commissioners Craven and Ford voted during 
the course of administrative review. It is contended that 
Commissioners Craven and Ford, having never heard oral 
argument, were disqualified from participating in the post- 
Decision actions of the Commission. 

_ In addition to the administrative review sought by WIBC 
after the Commission’s Decision, Crosley sought approval 
of modifications of the construction permit granted to it. 
These modifications for which Crosley sought approval had 
already been installed by Crosley. Commissioner Craven 
initially abstained in the course of the administrative re- 
view invoked by WIBC with the result that WIBC was 
denied relief in a three-to-three vote. Since WIBC was 
the moving party in administrative review, the abstinence 
of Commissioner Craven reduced the legal opportunity for 
WIBC’s suceess in said review. After his initial abstinence 
in administrative review, Commissioner Craven again 
began to participate. He was now participating with Com- 
missioner Ford, another commissioner who had never heard 
oral argument. Commissioners Craven and Ford voted to 
deny the final administrative relief sought by WIBC and 
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they also voted to grant the affirmative relief requested 
by Crosley in connection with modifications of the con- 
struction permit. With their votes, the Commission ap- 
proved Crosley’s premature and unauthorized construction, 
which approval violated a uniform Commission policy to 
the contrary and which action was arbitrary. WIBC con- 
tends that all of these circumstances, viewed as a whole, add 
up to arbitrary and capricious administrative conduct. The 
combination of a commissioner who had been an advocate 
in this case, who had never heard oral argument, who some- 
times participated and sometimes did not, to the advantage 
of Crosley and to the disadvantage of WIBC, together 
with the participation of a second commissioner who had 
never heard oral argument and who was voting on whether 
or not oral argument was required, and the approval of 
Crosley’s premature construction, give a picture of con- 
fused and meaningless process of law. This is especially 
the conclusion when the Commission’s acts were in vio- 
lation of their own policies and practices in prior cases. 
This Court should not approve such administrative conduct. 
' Crosley owns a concentration of broadcast interests in 
the areas under consideration. Accordingly, WIBC was 
preferred over Crosley on the criterion of diversification 
of the media of mass communications. WIBC was also 
preferred over Crosley on all other criterion except past 
broadcast records and broadcast experience, and on these 
two criteria WIBC was found to be satisfactory. Thus, 
Crosley received only the two preferences on past broad- 
cast record and experience, plus a ‘‘credit’’ for the exist- 
ence of its own regional network. Since both of Crosley’s 
preferences and its network credit arise out of its large 
holdings in the industry and since WIBC was preferred 
to Crosley on all other criteria, and was only relatively 
bettered on past broadcast record and broadcast experi- 
ence, the substantial legal effect of the Commission’s award 
'to Crosley is to eliminate the diversification criterion. 
‘That criterion is a statutory criterion and has been uni- 
‘formly sanctioned, administratively and judicially. The 
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Commission is without authority to eliminate the diversi- 
fication criterion. 

Because of the character of the errors of the Commis- 
sion, especially if Commissioner Craven is disqualified 
from voting, this Court should expressly reverse and 
vacate the Commission’s actions, as Section 319 (a) of the 
statute contemplates, and so that WIBC will receive a 
meaningful remedy to the errors of the Commission. 


ARGUMENT 


I 


COMMISSIONER CRAVEN WAS NOT QUALIFIED TO VOTE BE- 

| CAUSE HE HAD REPRESENTED A PARTY IN THE CASE. 
HIS VOTING WAS ERROR AND DENIED WIE5C A FAIR 
HEARING 


Fairness and Propriety Require an Impartial, Disinterested 
and Independent Tribunal 
One of the fundamental requirements of judicial fair- 
ness and propriety is that the tribunal be impartial, dis- 
interested and independent. Berger v. United States, 255 
U.S. 22, 35, 41 S. Ct. 230, 65 L. Ed. 481 (1921). In our 
legal system this requirement has extended beyond the 
simple requirement of an absence of bias in fact. ‘‘But 
our system of law has always endeavored to prevent even 
the probability of unfairness.’’ In the Matters of Murchi- 
son, 349 U.S. 133, 136, 75 S. Ct. 623, 99 L. Ed. 942 (1955). 
Indeed, our system requires the preservation of ‘‘such 
an atmosphere about the proceeding that the public will 
have the ‘assurance’ of fairness and impartiality.’’ Con- 
nelly v. United States District Court, 191 F. 2d 692, 697 
(9th Cir. 1951). 
| It is well established that the requirement that all tri- 
bunals be disinterested applies not only to the courts 
but to the federal administrative agencies which, like the 
Federal Communications Commission, have quasi-judicial 
functions. Thus, in NLRB v. Phelps, 136 F. 2d 562, 563 (5th 
Cir. 1943), the Court said: 


‘‘... for a fair trial by an unbiased and non-partisan 
trier of the facts is of the essence of the adjudica- 
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tory process as well when the judging is done in an 
administrative proceeding by an administrative func- 
tionary as when it is done in a court by a judge. 
Indeed, if there is any difference, the rigidity of the 
requirement that the trier be wmpartial and wncon- 
cerned im the result applies more strictly to am ad- 
ministrative adjudication where many of the safe- 
guards which have been thrown around court proceed- 
ings have, in the interest of expedition and a supposed 
admimstrative efficiency been relaxed.’’ (Emphasis 
supplied) 


And in Berkshire Employees Ass’n v. NIRB, 121 F. 2d 
235, 239 (3rd Cir. 1941), which case WIBC cited to the 
Commission in its original Petition for Reconsideration, 
the Court said: 


‘“‘The Board argues that at worst the evidence only 
shows that one member of the body making the ad- 
judication was not in a position to judge impartially. 
We deem this answer insufficient. Litigants are en- 
titled to an impartial tribunal whether it consists of 
one man or twenty and there is no way which we 
know of whereby the influence of one upon the others 
can be quantitatively measured.”’ 


Commissioner Craven Was Not Impartial, Disinterested 
and Independent 


We may now apply the above requirement to the in- 
stant case. The record shows that the vote of Commis- 
sioner Craven decided this case. Commissioner Craven 
became a member of the Commission more than a month 
after the oral argument in this case. Prior to becoming 
a Commissioner, he represented one of the parties to this 
case. The party he represented was WIBC’s historic 
Indianapolis competitor in standard radio operations. 
Throughout the proceeding, Commissioner Craven’s client 
and WIBC, as the Commission said in its Decision, ‘‘at- 
tacked one another.’’ (R. 3915) For these reasons, Com- 
missioner Craven held himself aloof from this case, as he 
had expressly told the United States Senate he would do, 
until February 27, 1957. On that day, at the urging of 
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_ other Commissioners and agents of the Commission, he 


undertook to participate in the proceeding. Six calendar 


. days later, he cast the deciding vote. He voted for Crosley 


. and against WIBC, his client’s natural rival. Thus, a man 


who had appeared in this matter as a partisan and with 


- an advocate’s role ultimately decided this case. On these 





. facts, it is submitted that this Court’s language in the 


recent case of Trans World Air Lines, Inc. v. Civil Aero- 


_nautics Board, —— US. App. D.C. ——, —— F. 2d. —, 
_ (Case Nos. 12582 and 13363, decided January 23, 1958) is 


directly applicable. This Court said: 


‘“‘Tt is plain that in this statute Congress contemplated 
an adjudicatory proceeding and conferred upon the 
Board in this respect quasi-judicial functions. The 
fundamental requirements of fairness in the perform- 
ance of such functions require at least that one who 
participates in a case on behalf of any party, whether 
actively or merely formally by being on pleadings or 
briefs, take no part in the decision of that case by 
any tribunal on which he may thereafter sit.’’ (Slip. 
Op. p. 2). 


_Accordingly, Commissioner Craven was not qualified to 


participate or vote in this case. 


A Rebuttal of Contentions of Commissioner Craven's 
Qualification to Vote 


For Whom Commissioner Craven Voted Is Irrelevant 


We may now turn to the efforts which have been and 
may be made to meet the contention of Commissioner 
Craven’s disqualification. In the first place, it may be 


contended that Craven did not rule for his former client. 
This is beside the point. From the face of the Decision, 
it may be seen that Commissioner Craven’s former client 


‘was not in substantial contention for the award. As a 
matter of fact, his former client was not rated first on 
any one of the criteria considered. A vote for Commis- 
‘sioner Craven’s client would have simply been a nullity. 
‘But WIBC was in substantial contention and Commissioner 
‘Craven did vote against WIBC, his client’s immediate 
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competitor and adversary which had directly ‘‘attacked”’ 
his client and which had been ‘‘attacked’’, in turn, by his 
client. In any event, as pointed out in the above cited 
cases, it is not necessary to show bias in fact. The re- 
quirement is also concerned with the probability of par- 
tiality and the appearances of impartiality. As said by 
a Federal Judge as he disqualified himself in United States 
v. Valenti, 120 F. Supp. 80, 92 (D.C. N.J. 1954): 


‘* |. it is imperative that those entrusted with the 
awesome responsibility of administering justice should, 
so far as is reasonably possible, insure the fullest 
measure of dispassionate consideration and impar- 
tiality ...’? (Emphasis supplied) 


The judicial function has also been described by the 
Supreme Court in Morgan v. United States of America, 
298 U.S. 468, 480, 56 S. Ct. 906, 80 L. Ed. 1288 (1936), 
as follows: 

‘‘Nothing can be treated as evidence which is not 
introduced as such [Citation omitted]. Facts and cir- 
cumstances which ought to be considered must not be 
excluded. Facts and circumstances must not be con- 
sidered which should not legally influence the con- 
clusion. 

‘‘The ‘hearing’ is designed to afford the safeguard 
that the one who decides shall be bound in good con- 
science to consider the evidence, to be guided by that 
alone, and to reach his conclusion uninfluenced by 
extraneous considerations .. .”’ 


_ It is submitted that Commissioner Craven could not 
meet the tests of ‘‘dispassionate consideration and im- 
partiality’’, and he could not fulfill the judicial function 
described in the Morgan case, because of his previous 
participation as an advocate. The differences between an 
advocate and a judge in a case are matters of common 
knowledge. A judge approaches a case without a point 
of view about the claims of any and all parties. A judge’s 
knowledge of the case is acquired solely from the record. 
He is free from the influence of incompetent, irrelevant 
and immaterial matter which has been eliminated from 
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the case before it is presented to him. He has not par- 
ticipated in and is without knowledge of the privileged 
communications between the advocates and of the consi- 


. derations which have shaped the concessions, stipulations 
_ and presentations of the parties in the course of the pro- 
. ceeding. An advocate, on the other hand, does have a 
point of view about a case, not only about the claims of 


his client but also about the claims of the other parties. 
He has helped frame attacks on the qualifications of the 
other parties. And he has defended his client against the 
attacks of the other parties on his client’s claim. He 
has already evaluated the claims of his client and those 


_of the other parties. And he has reached certain conclu- 
‘sions about the claims of the other parties. The attacks 


which he has framed and defended, his evaluations of the 


conflicting claims of all of the parties and his conclusions 
: about these claims are affected by the very nature of his 


advocate’s role. They are also affected by knowledge 
acquired outside the record, including inadmissible ma- 


| terial which has no legal status. Finally, he has knowl- 


| edge of all of the private and privileged communications 
| and considerations which have shaped the case. , 
So it was in this case with Commissioner Craven. His 


_ entire association with the case, prior to taking his place 


‘on the Commission, was that of a man who was unfamiliar 
with the record except as an advocate and whose whole 
relationship to the case was affected by all of the con- 
siderations of an advocate and by none of the considera- 
tions of a judicial person. Then, although he himself 
had recognized these disqualifications and had abstained 
from participating in this case, he was induced to spend 
six days in a judicial capacity and then to cast the decid- 
'ing vote. It is submitted that an advocate for a party 
| to a quasi-judicial proceeding is disqualified regardless 
of which party he has represented. As this Court stated 
|in Trans World Air Lines, Inc. v. Civil Aeronautics Board, 
supra, at 2: 


‘““The fundamental requirements of fairness in the 
performance of such functions require at least that 
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one who participates in a case on behalf of any party 
. .., take no part in the decision of that case by any 
tribunal on which he may thereafter sit.’’ (Emphasis 
supplied) 


There Is No Logical Distinction Between a Lawyer and a Non-Lawyer 
Acting as an Advocate 

It may also be contended that Commissioner Craven 
is not a lawyer and did not participate in this matter as 
a lawyer. But this, too, is beside the point. As Commis- 
sioner Craven himself stated to the Commission, he par- 
ticipated in the preparation of his client’s application, 
participated in the pre-trial conference and attended the 
hearings in a partisan capacity. (R. 4995-B) Thus, he 
was an advocate, working as an advocate and outside the 
record in compiling information for the attorneys who 
represented his client and with an advocate’s knowledge 
and point of view about this case. It may be conceded 
that the authorities on this question are largely concerned 
with lawyers. But this is a result of the obvious fact 
that the usual representatives of parties to judicial pro- 
ceedings are lawyers. Where non-lawyers assume the 
advocate’s role and are representatives of parties to 
such proceedings, the logic of the requirement applies to 
them. 


WIBC Did Not Waive the Issue of Commissioner Craven’s Participation 

It will also be contended that WIBC waived the ques- 
tion of Commissioner Craven’s participation. During 
administrative review, this was the Commission’s principal 
point in defending his participation. The contention of 
waiver arises from the unanswered question put to the 
parties at the oral argument, as follows: 


“‘Gentlemen, do you have any objection to any Com- 
missioner who is not present participating in this 
proceeding?’’ (R. 3741). 


In response to the argument of waiver, it is first contended 
that WIBC could not waive a defect like that here in- 
volved in the light of the existence of the public interest 
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in this matter. But even if this were not so, the context 
of this question addressed to the parties must be con- 
sidered. As a matter of fact, Commissioner Craven was 
not a member of the Commission at the time that ques- 
tion was asked. He did not become a commissioner until 
a month after the asking of the question. But Commis- 
‘sioner Webster was a member of the Commission at the 
‘time the question was asked. And Commissioner Webster 
‘was the ‘‘Commissioner who is not present’’ at the oral 
‘argument. In these circumstances, if the question of waiver 
is to turn on an interpretation of the language of the 
‘question asked, the plain meaning of that language pre- 
vents a finding of consent. The question was not whether 
‘the parties consented to the participation of ‘‘commis- 
‘gioners, or people who later become commissioners.’’ The 
‘question was whether the parties consented to the partici- 
pation of any ‘‘Commissioner who is not present’’, Mr. 
Webster was such a commissioner, but Mr. Craven was 
not and the question may not reasonably be interpreted 
as applying to Mr. Craven. 

With final reference to the question of waiver, it is well 
established in the general law that parties waive with 
reference to facts of which they have knowledge or should 
‘have had knowledge. Stated another way, before a waiver 
will be found, there must be a right, knowledge of such 
right and a clearly indicated intention to relinquish the 
right. Zemth Radio Corp. v. Federal Commumications 
‘Commission, 93 U.S. App. D.C. 284, 288, 211 F. 2d 629, 634 
(1954); Yates v. American Republics Corporation, 163 F. 
2d 178, 179 (10th Cir. 1947); American Locomotive Com- 
‘pany v. Chemical Research Corporation, 171 F. 2d 115, 
121 (6th Cir. 1948) cert. demied, 336 U.S. 909, 69 S. Ct. 
‘515 (1949). Here Mr. Webster was a commissioner and 
‘Mr. Craven was not. At the time the question was asked, 
‘WIBC therefore had neither the right to an argument to 
-Commissioner Craven nor knowledge or notice of the facts 
iconcerning him on which a waiver may be found. And it 
‘is simply unreasonable to believe that it would have con- 
‘sented to the participation of a representative of WIRE, 
WIBC’s natural rival in this case. 
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The Rule of Administrative Necessity Is Inapplicable 

The final defense to Commissioner Craven’s disquali- 
fication arises from what is called the ‘‘rule of admin- 
istrative necessity.’’ Although the Commission did not 
rely thereon during administrative review, Commissioner 
Craven’s coneurring opinion seems to speak in terms of 
necessity (R. 3948). Accordingly, in its Petition for Recon- 
sideration WIBC cited Stahl v. Board of Supervisors, 187 
Towa 1342, 175 N.W. 772 (1920) where the rule was found 
inapplicable in a proceeding like that here involved. Of 
more significance is this court’s implicit rejection of any 
such rule in Trans World Air Lines case where a disquali- 
fied quasi-judicial official was involved and ‘‘cast the decid- 
ing vote in a three-to-two decision.’? In any event, the 
rule requires the existence of necessity and here there is 
no showing that but for Commissioner Craven’s vote this 
case would never have been decided. This was apparently 
assumed by at least a part of the Commission, but there 
is no basis in the record for assuming that the three-to- 
three disagreement was irrevocable and that the six quali- 
fied Commissioners would stand on their views to the end 
that the case would be undecided.* 
The rule of necessity is also inapplicable for another 
reason, and that is simply, that there were remedies avail- 
able to the Commission ot eliminate the impasse, even 
assuming that a real impasse existed. The Communica- 
tions Act confers large procedural powers on the Com- 
mission. Sections 4(j)* and 403° authorize the Commis- 
sion, on its own motion, to inquire into matters and to 
proceed thereon as if appealed to by the petition of a 
party. And Section 405’ of the statute and Sections L891 
through 1.894 of the Commission’s Rules and Regulations® 
expressly provide for rehearing. In other cases the Com- 


4As the Minutes of the Commission’s Meeting of March 6, 1957 show, 
(Commissioner Hyde grasped this point. He stated that: ‘‘You can create 
an impasse by not taking farther consideration of the decision.’’ (R. 4995-I) 


548 Stat. 1066 (1934), as amended, 47 U.S.C.A. § 154 (1957). 
648 Stat. 1094 (1934), 47 U.S.C.A. § 403. 

748 Stat. 1095 (1934), as amended, 47 U.S.C.A. § 405 (1957). 
847 CFR. § 1.891-1.894 (1956 Supp.). 
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‘mission has invoked these powers when confronted with 
‘an impasse. In re Cherry & Webb Broadcasting Company, 





‘could have ordered rehearing and reconsideration here as a 
means of resolving the disagreement of the six qualified 
members. As has been said, there is no basis for assum- 
ing that these six were so wedded to their views that 
further impartial deliberation was fruitless. In short, 
before a necessity existed justifying Commissioner 
‘Craven’s participation, every practical and statutory means 
‘for resolution of the case should have been exhausted. 
As the Supreme Court admonished in Ohio Bell Telephone 
Company v. Public Utilities Commission, 301 U.S. 292, 305, 
57 S. Ct. 724, 81 L. Ed. 1093 (1937): 


‘“‘There can be no compromise on the footing of con- 
venience or expediency, or because of a natural desire 
to be rid of harassing delay, when that minimal re- 
quirement [of fair hearing] has been neglected or 
ignored.’’ 

0 


COMMISSIONER CRAVEN WAS AT LEAST DISQUALIFIED TO 
VOTE UNTIL HE HAD HEARD ORAL ARGUMENT. IT WAS 
ERROR TO REFUSE WIBC REARGUMENT 

Assuming for the sake of argument that Commissioner 
Craven was not absolutely disqualified from participat- 
‘ing in this case, it is contended that, in any event, he was 
‘disqualified until he had heard oral argument. 

Because of the manner in which the Commission ap- 
parently misunderstood this contention when it was pre- 
sented during the administrative review, it is well to state 
‘what WIBC does not contend here, as well as stating what 
‘'WIBC does contend. WIBC does not contend that Com- 
‘missioner Craven was required to hear evidence in this 
‘ease. WIBC’s contention concerns, instead, the hearing of 
‘oral argument. Accordingly, cases on the proposition that 





| 9In re Cherry § Webb Broadcasting Company, Docket No. 8737; File No. 
BPCT-223, FCC Order rel. December's. 3, 1954 (FOC 54-1499; No. 13264). The 
| Commission ’s Order in the Cherry $ Wedb case is unreported but there 
i reargument was ordered on the Commission’s own motion because ‘‘when the 
case... came up for decision by the Commission, a tie vote ensued.’’ See 
Concurring Statement of Commissioner Hennock. 
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Commissioner Craven was not required to hear the evi- 
dence in this case are not in point. And with respect to 
the oral argument contention WIBC does not contend that 
there exists in every case a general legal requirement that 
oral argument be heard. It may be conceded that oral 
argument is not uniformly required for due process of 
law.° What WIBC does contend is that Commissioner 
Craven, although not required to hear the evidence, was 
required to hear oral argument because of the express 
provisions of Section 409 (b) of the Communications Act, 
as amended,” and because of the administrative policies 
of the Commission itself. | 


Section 409 of the Communications Act Required Commissioner 
Craven to Hear Oral Argument 


Section 409 of the Communications Act of 1934 states in 
part as follows :* 


‘¢(a) In every case of adjudication . . . which has 
been designated for a hearing by the Commission, the 
hearing shall be conducted by the Commission or by 
one or more examiners . .. designated by the Com- 
mission. 

(b) The officer or officers conducting a hearing... 
shall prepare and file an initial decision, ... In all such 
cases the Commission shall permit the filing of excep- 





10In its rulings denying WIBC’s request for reargument, the Commission 
cited cases which are not in point concerning contentions which WIBC has 
never asserted in this case. For example, the Commission cited Eastland Co. 
v. Federal Communications Commission, 67 App. D.C. 316, 92 F. 2d 467 
(1937). This case concerned the hearing of evidence, not oral argument, 
where the evidence’ was taken before one or more commissioners. In the 
instant case, the evidence was taken by an examiner, and this is the condi- 
tion of the statutory requirement of oral argument in Section 409 (b). The 
court in the Eastland case also noted the absence in that case of any re- 
quests for rehearing. In McGraw Electric Co. v. United States, 120 F. Supp. 
354 (E.D. Mo. 1954), an ICC case, the Court expressly pointed out that there 
was no statutory provision requiring oral argument. The Court concluded 
that oral argument was not required as a matter of constitutional or general 
law. This WIBC concedes. The Commission also cited Twin City Milk Pro- 
ducers Ass’n. V. McNutt, 122 F. 2d 564 (8th Cir. 1941) and United States 
v. Reimer, 83 F. 2d 166 (2nd Cir. 1936). These cases concerned the hearing 
of evidence, as distinguished from oral argument, and there was no statutory 
requirement for oral argument. 


11 48 Stat, 1096 (1934), as amended, 47 U.S.C_A. § 409 (b) (1957). 


12 The oral argument requirement, prior to the 1952 Amendments, appeared 
in Section 409 (a), 48 Stat. 1096, 47 U.S.C.A. § 409. 
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tions to such initial decision by any party to the pro- 
ceeding and shall, upon request, hear oral argument 
on such exceptions before the entry of any final deci- 
sion, order, or requirement.’’ (Emphasis supplied) 


This Court has already expressed itself on the sig- 


_ nificance of the oral argument requirement of Section 409. 
| In Tri-State Broadcasting Co. v. Federal Communications 


Commission, 71 App. D.C. 157, 107 F. 2d 956, 958 (1939), 
although refusing to reverse the Commission where, un- 


' like the instant case, oral argument had not been requested, 


this Court said: 


‘‘Obviously oral argument under the statute is an im- 
portant right to a party ... It might very well induce 
the Commission to make one finding, when, without 
such argument, it may have made a contrary finding. 
Right of argument is an indispensable step to a fair 
hearing.’’ (Citations omitted). 


The Commission itself has interpreted the statutory oral 


- argument requirement in precisely the circumstances of the 
instant case. In Bay State Beacon, Inc., 3 Pike & Fischer 
| R.R. 1464-1464-a (1947) the Commission stated: 


. when a case is heard by an examiner and a Com- 
missioner or Commissioners who did not hear oral 
argument participate in the final decision, the parties 
not having consented thereto, and when it would not 
have been possible to arrive at the final decision as 
announced by the Commission without the vote of such 
Commissioner or Commissioners, and when a timely 
petition for rehearing is filed pointing out these facts, 
the final decision should be set aside and further oral 
argument should be held.’’ 


This same result was reached in WBNX Broadcasting Co., 


| Inc., 4 Pike & Fischer R.R. 205 (1947). As recently as 


February 9, 1956, the Commission affirmed this interpreta- 


' tion of Section 409 before this Court in its ‘‘Opposition to 


Motion for Stay Pending Hearing and Determination of 


- Appeal’’ filed in this Court in KARM, The George Harm 
| Station v. Federal Commumications Commission.* There 


13 U.S. App. D.C., Case No. 13,150; appeal dismissed January 18, 1957. 
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the Commission contended that oral argument would be 
rescheduled in circumstances like those of the instant case. 
The statutory requirement of oral argument in the cir- 
cumstances of this case presumably needs no elaboration. 
But it should be pointed out that if the requirement is to 
have any meaning it must apply to all of the commissioners 
who vote in a given case. Stated another way, it cannot 
logically be ruled that the requirement is met so long as 
some of the voting commissioners hear oral argument. If 
it is so interpreted to excuse the omission in Commissioner 
Craven’s situation here, it may logically be so interpreted 
in any other situation with the result, presumably, that one 
commissioner may hear argument and simply relate that 
argument to the other commissioners who will then vote 
in the case. To reach this result, would, it is contended, 
substantially eliminate the oral argument requirement from 
the statute. And as this Court has said, ‘‘. . . oral argu- 
ment under the statute is an important right...”? Tri- 
State Broadcasting Company v. Federal Communications 
Commission, supra at 958. It should not be whittled away 
or curtailed or limited as the Commission has done here. 
It may finally be said that the circumstances of this case 
present an unusually compelling example for the applica- 
tion of the statutory oral argument requirement and the 
reason for that requirement. As has been previously 
pointed out, Commissioner Craven was familiar with this 
ease as an advocate. But he was not familiar with it 
judicially and on the basis of the record as such. In this 
situation, an oral argument would have given Commis- 
sioner Craven a whole view of the case, on the record and 
while he was in a judicial capacity. Had oral argument 
been permitted, this case would have at least met the tests 
described by Judge Prettyman in his concurring opinion 
in L. B. Wilson, Inc. v. Federal Communications Commis- 
sion, 83 U.S. App. D.C. 176, 190, 170 F. 2d 793, 807 (1948) : 


.‘*As the Supreme Court said about oral presentation 
_ of evidence, so it is with respect to oral argument—it 
~ is designed to afford the safeguard that the one who 
decides shall be bound in good conscience to consider 
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the argument and to reach his conclusions uninfluenced 
by extraneous considerations.’’ [Footnotes omitted]. 


| The Commission Was Arbitrary in Denying Oral Argument 


Before Commissioner Craven in View of Its Own Admin- 
istrative Policy in the Circumstances of This Case 


Assuming for the sake of argument that there was no 
statutory requirement for oral argument, WIBC neverthe- 
less contends that it was error to deny oral argument here 
before Commissioner Craven. Section 1.854 of the Com- 
mission’s Rules and Regulations* requires an oral argu- 
ment on the request of a party. As has already been 
pointed out above, the Commission has consistently taken 
the position that this requirement includes oral argument 


| before a commissioner, such as Commissioner Craven, who 


came on the Commission after oral argument in the case. 
The reason for this rule has also been referred to, 2.¢., that 
the oral argument requirement is meaningless unless it 
extends to all commissioners who vote. Finally, the un- 
usually compelling reasons for oral argument to Commis- 


' gioner Craven in the circumstances of this case have been 


described above. 
In NDRB v. Mall Tool Co., 119 F. 2d 700, 702 (7th Cir. 
1941), the following appears: 


‘‘Consistency in administrative rulings is essential, 


for to adopt different standards for similar situations 
is to act arbitrarily.’’ 


This same principle appears in United States ex rel Knauff 


v. McGrath, 181 F. 2d 839 (2nd Cir. 1950)?* and the cases 


there cited. The Knauff case concerned an administrative 
stay of proceedings which, like oral argument, is a pro- 
cedural matter. The court found no statutory requirement 
of stay in the circumstances presented but found admin- 
istrative practice to grant a stay in said circumstances. 
The Court said (181 F. 2d at 841-842) : 


1447 CF.R. § 1.854 (1956 Supp.). 


Dismissed as ok, Ee oe ez rel Knauff v. McGrath, 340 U.S. 940, 
678 (1951) 


m8. Ct. 504, 95 L. 
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“To depart from [the practice] in a single instance is 
to act arbitrarily or capriciously, to abuse the admin- 
istrative discretion , . . arbitrary use of administrative 
authority is invalid.’? [Footnote omitted]. 


In the light of this doctrine, it is contended that even if 
no statutory requirement of oral argument existed, it was 
arbitrary, and therefore erroneous, for the Commission to 
except this case from its own administrative policy of per- 
mitting oral argument in the circumstances like those of 
this case. 


The Requirement of Oral Argument Was Not Waived by WIBC 


In response to the contention that WIBC was entitled to 
argument before Commissioner Craven, it will be contended 
that this right was waived by the silence of WIBC when 
the question was asked at the oral argument concerning the 
participation by ‘‘any Commissioner who is not present’’. 
This contention has already been discussed herein with 
reference to the absolute disqualification of Commissioner 
Craven. As stated there, the question asked is not capable 
of the construction that the Commission would now put on 
the language used. And the legal circumstances of waiver 
do not exist with reference to the question asked. 


mm 


COMMISSIONERS CRAVEN AND FORD WERE DISQUALIFIED 
| TO PARTICIPATE IN THE COMMISSION ACTION FOLLOW- 
_ ING THE DECISION, BECAUSE THEY HAD NEVER HEARD 

ORAL ARGUMENT. THEIR PARTICIPATION WAS ERROR 
AND DENIED WIKC A FULL AND FAIR HEARING. 


As contended above, Commissioner Craven was disquali- 
fied to vote in the Decision released March 8, 1957, at least 
until he had heard oral argument in this matter. This con- 
tention is based upon the plain mandate of Section 409 of 
the Communications Act, as amended, and on the Commis- 
sion’s previous administrative allowance of oral argument 
in the circumstances of this case. It is now contended that 
the same conditional disqualification existed for the same 
reasons with respect to the participation of Commissioners 
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Craven and Ford in the Commission’s actions released 
October 25, 1957. 

In connection with the Commission’s actions released Oc- 
' tober 25, 1957, Commissioner Craven, who became a com- 
: missioner a month following the oral argument, and 
Commissioner Ford, who became a commissioner on Au- 
gust 29, 1957, cast votes as follows: 


(a) Both Commissioners Craven and Ford voted to 
deny, among other matters, WIBC’s July 1, 1957 Peti- 
tion for Reconsideration and its August 9, 1957 Request 
for Stay. With their votes, these pleadings were 
denied four-to-two. 

(b) Commissioner Ford, but not Commissioner 
Craven, voted to deny various attacks on the Commis- 
sion’s June 21, 1957 Memorandum Opinion and Order 
concerning Mr. Craven’s participation, with the re- 
sult that these attacks were denied by a three-to-two 
vote. 

(c) Both Commissioners Craven and Ford voted to 
deny pleadings opposing Crosley’s Application for 
Modification of Construction Permit, thus resulting in 
a four-to-one decision favorable to Crosley. This 
action formed the basis for the Commission’s letter 
action of the same day which announced the grant of 
peels Application for Modification of Construction 

ermit. 


It will be noted that in the case of the last-named matter, 
' the moving party was Crosley and but for the votes of 
' Commissioners Craven and Ford, Crosley would have had 
but two votes in favor of its proposed modification of its 
construction permit. 
'  §o that the contention that Commissioners Craven and 
' Ford were required to hear oral argument before voting 
on October 25, 1957, will be clearly understood, it may be 
emphasized that WIBC does not contend that it was en- 
titled to oral argument on the post-Decision petitions and 
requests as such. Assuming that a commissioner has once 
heard oral argument in a case, a party seeking reconsidera- 
tion, rehearing, or other relief, is concededly not entitled 
as a matter of right to oral argument before him on such 
requested relief. But WIBC does contend, in view of Sec- 
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tion 409 of the Communications Act, as amended, and the 
already described established procedures of the Commis- 
sion, that commissioners who have never heard oral argu- 
ment in a case such as this are disqualified from voting on 
post-Decision matters until they have heard oral argument. 


"Section 409 Applies on Its Face to the Post-Decision 
Matters in This Case 


In demonstrating that the oral argument requirement 
applied to the above-described post-Decision proceeding in- 
sofar as Commissioners Craven and Ford are concerned, it 
is first contended that said proceedings were not separate 
transactions from the main proceeding. They were a part 
of the main proceeding, authorized by Section 405 of the 
Communications Act, as amended, and by Commission 
precedent and, in some circumstances, required by Section 
405 as a condition to raising issues in this Court. In these 
post-Decision proceedings, there existed the legal cireum- 
stances in which the Commission could reverse, modify, or 
affirm the Decision. Thus, in every real sense, the Commis- 
sion’s actions of October 25, 1957 were final actions pur- 
suant to Section 409 and the oral argument requirement of 
said Section applies on its face. 


Section 409 and the Administrative Policy Are Meaningless 
Unless They Apply to the Post-Decision Matters in This 
Case 


Section 409, and the Commission’s oral argument policies, 
also apply to Commissioners Craven and Ford with respect 
to the actions of October 25, 1957, if the result of a contrary 
decision is realized. If the hearing of oral argument is 
not a condition to administrative review, a case may be 
ultimately decided during such review as the result of the 
vote of a whole group of commissioners who have never 
heard oral argument. Such a result would frustrate the 
statutory purpose in requiring oral argument, would deny 
the Commission’s own oral argument: policies, and would 
resemble the type of procedure rejected by the Supreme 
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. Court in Morgan v. United States of America, 298 US. 
- 468, 481, 56 S. Ct. 906, 911-912, 80 L. Ed. 1288 (1936) : 


‘In such a view, it would be possible, for example, for 
one Official to hear the evidence and argument and 
arrive at certain conclusions of fact and another official 
who had not heard or considered either evidence or 
argument to overrule those conclusions and for reasons 
of policy to announce entirely different ones.’’ 


It is submitted that there is no logical distinction between 
two commissioners who have not met the statutory and 
administrative prerequisite of oral argument and seven 
' who have not. If the prerequisite is to be maintained, it 
must be maintained in the circumstances of this case. 


| WIBC Did Not Waive the Oral Argument Requirement With 
Respect to Commissioners Craven and Ford 


. As with regard to Commissioner Craven, it will be con- 

tended that WIBC waived its right to oral argument be- 
fore Commissioner Ford as a result of the question asked 
- at the oral argument more than a year before Commis- 
' sioner Ford became a member of the Commission. An 
' analysis of this waiver argument has been previously set 
forth in this brief and the Court is respectfully referred 
to it. 


IV 
THE COMMISSION WAS ARBITRARY AND ABUSED ITS 
DISCRETION IN THE PROCEDURES OF THIS 
CASE, VIEWED AS A WHOLE 
It is established that the legal concepts of arbitrariness 
and capriciousness, like the related concept of fairness, 
depend upon the total facts and circumstances of the 
action under review. This Court itself has said this about 
the concept of arbitrariness in Schachtman vy. Dulles, 96 
App. D.C. 287, 225 F. 2d 938, 941 (1955). WIBC re- 
spectfully asks this Court whether the total facts and cir- 
cumstances of the procedures in this case can conscien- 
tiously be affirmed by this Court. In asking this question, 
it is assumed, arguendo, that each of the previously dis- 
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eussed contentions is not reversible error as such. Also 
in asking this question, it will be necessary briefly to re- 
state the curious progress of this case from the Decision 
released March 8, 1957, until the Commission’s final actions 
announced October 25, 1957. 









The Vote of Commissioner Craven in the Decision 


The procedural questions about this case arose when 
Commissioner Craven, a prior representative of one of 
the parties, decided on February 27, 1957, to vote in this 
ease. He cast his vote six days later and without having 
heard oral argument. Assuming that his prior advocate’s 
role and the absence of oral argument were not reversible 
errors standing alone, in spite of a statute which con- 
templates oral argument and in the face of the Commis- 
sion’s own policy permitting oral argument in this 
situation, it is contended that these defects constituted 
reversible error when considered with other procedural 
circumstances of this case. 
















Commissioner Craven’s Abstaining From Voting on 
Administrative Review 


Because of Commissioner Craven’s vote in the Decision, 
Crosley was permitted to take affirmative action. From 
that point forward, the moving party for relief before 
the Commission was WIBC. As the moving party, WIBC 
had the burden of persuading the Commission by an af- 
firmative vote in administrative review. On April 4, 1957, 
WIBEC filed a Request for Reargument and Stay (R. 5114), 
a pleading authorized by Commission practice. On April 
5, 1957, WIBC filed a Petition for Reconsideration (R. 
5120) a pleading provided for by Section 405 of the Com- 
munications Act, as amended. In sum, these pleadings 
raised many issues, including Craven’s absolute and con- 
ditional disqualification and issues on the merits. On 
June 21, 1957, the Commission issued two rulings. One 
of these, denominated ‘‘Order’’ (R. 3981), denied WIBC’s 
pleading of April 4, 1957, and WIBC’s Petition for Recon- 
sideration, except as these questioned Commissioner Cra- 
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ven’s participation.** The vote on this Order was three-to- 


' three, with Commission Craven abstaining. As the moving 


party, WIBC was thus denied relief. Because of Com- 


- missioner Craven’s abstinence, WIBC was deprived in part 
' of its mathematical and legal chance for relief. 


It is true that WIBC contends that Commissioner Craven 


' was not qualified at all. But in the present state of the 


record, the Commission would have it both ways. It 


' would permit the Commissioner to vote when necessary for 
' affirmative action, incidentally to the advantage of Crosley, 
' but it would permit Craven’s abstention or non-partici- 


pation when his vote was material to affirmative action 


' for the losers. Stated another way, WIBC has consist- 


. ently maintained that Commissioner Craven was not quali- 
- fied to vote at any stage of the proceeding. But if it is 


ruled that he had a right to participate on March 8, 1957, 
his refusal to participate thereafter damaged WIBC’s 
chances for relief. And, in answer to this contention, it 


. will not do to say that Commissioner Craven would have 


voted against WIBC. This Court may not assume that 
any of the commissioners was wedded to his views to the 
extent that he would not reconsider them. The statute, 
in creating the remedies invoked by WIBC, obligates the 


- Commission to act judicially when these remedies are 
invoked. 


Based on the foregoing, it may be seen that a Commis- 


' sioner who had formerly represented a party to the pro- 
' eeeding, who had not heard oral argument and who had 


undertaken participation in the case six days before casting 
the deciding vote, then withdrew from participation in 
the statutory and practical remedies invoked by the losing 
party at the times when the burden of persuasion had 
shifted to that party. 


The Later Votes of Commissioners Craven and Ford 


The next noteworthy circumstances were the Commis- 
sion’s actions announced October 25, 1957. At that point 
there were two commissioners who had not heard oral 





16 Denied in separate action released the same day (R. 3987). 
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argument and pending before the Commission were a 
series of pleadings. Included in this series of pleadings 
was Crosley’s Application for Modification of the Con- 
struction Permit and the oppositions thereto pointing out 
that Crosley had already varied the construction permit 
without authority from the Commission. Also pending 
was WIBC’s July 1, 1957, Petition for Reconsideration 
and/or Reargument going to the merits, WIBC’s August 
9, 1957, Request for Stay and WIBC’s challenge of the 
Commission’s June 21, 1957, action concerning Commis- 
sioner Craven’s vote. Where Crosley needed affirmative 
action to modify its construction permit, Commissioners 
Craven and Ford voted so that a total of four votes was 
achieved. Both Commissioners Craven and Ford also 
voted in the denial of WIBC’s July 1 and August 9, 1957, 
pleadings. The attacks on the June 21, 1957, action of 
the Commission justifying Commissioner Craven’s vote 
without his having heard oral argument were not voted 
on by Commissioner Craven. But Commissioner Ford, 
who himself had not heard oral argument, voted on the 
‘denial of WIBC’s right to oral argument before Com- 
missioner Craven. 

If the Commission’s October 25, 1957, action is con- 
sidered in context, it will be seen that a man who had 
formerly been an advocate in this case, who had never 
heard oral argument and who had undertaken participa- 
tion in the case six days before the Decision, cast the 
deciding vote in the Decision. He then abstained from 
voting in the initial statutory and practical administra- 
tive review, thus diminishing the moving party’s oppor- 
tunity for redress. Then the same commissioner returned 
to participation, now with another commissioner who had 
not heard oral argument, to vote for affirmative relief for 
the successful applicant and both voted to deny additional 
statutory and practical remedies of the losing party. One 
of these who had not heard oral argument refrained from 
considering this disqualification. But the other who had 
not heard oral argument voted that his colleague who had 
not heard oral argument was not thereby disqualified. 
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> : The Treatment of Premature Construction 


The Commission’s October 25, 1957, actions are also 

' noteworthy in another regard. The Commission acknowl- 

| edged that Crosley had instituted unauthorized construc- 

tion, But, said the Commission, this was de minimis, and 

° the construction permit was modified accordingly. On 

the merits, this cavalier treatment of unauthorized con- 

struction may be defensible, although it violates the Con- 

gressional purpose of Section 319(a) of the Act. WJIV- 

| TV, Inc. v. Federal Communications Commission, 97 U.S. 

x App. D.C. 391, 231 F. 2d 725 (1956). But the significant 

thing about the Commission’s action is its novelty. In 

| the WJIV-TV, Inc. case, this Court was considering the 

' premature construction of certain steel stubs for a tele- 

vision station by applicant WSAV to whom the Commis- 

sion had later granted a construction permit. The ap- 

pellant, an unsuccessful applicant for the same construc- 

tion permit, contended that premature construction barred 

the successful applicant from a license, which, it should 

' be said, is not WIBC’s contention here. In the opinion 

of Judges Bazelon and Fahy, concurring in the denial 

' of the appellant’s contention and affirming the Commis- 

sion, the following quotation from the Commission’s brief 
‘i appears (231 F. 2d at 732): 


‘‘Nespite a seeming lack of specific Congressional con- 
sideration of premature construction . . ., it is clear 
that Congress did intend both that station construc- 
tion erected prior to issuance of a permit therefor 
ss should not be licensed for operation and that prema- 
ture construction should not absolutely disqualify an 
applicant. The Commission’s grant to WSAV, by pro- 
hibiting use of the steel stubs which were erected with- 
out of permit, fully effectuates that Congresional in- 
tent. 
Since the Commission’s uniform interpretation of 
‘ Section 319 (a) is consistent with both the language 
and the legislative purpose thereof, it is entitled to 
‘ ak weight’, and its decision ought to be affirmed.’’ 
(Emphasis supplied) 
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And so again we have the familiar story in this case of 
uniform Commission practice, ‘‘entitled to great weight’’, 
but not, for reasons best known to the Commission, fol- 
lowed by the Commission in this case.”” 

It is contended that however desirable administrative 
latitude may be, the coincidence here of all of the above- 
described circumstances adds up to arbitrary and capri- 
cious action which should not be countenanced by this Court 
in discharging its review functions. 





Vv 


THE COMMISSION’S ACTION IN THIS CASE SUBSTANTIALLY 
ELIMINATES THE DIVERSIFICATION CRITERION. THE 
COMMISSION IS WITHOUT AUTHORITY TO DISCARD THIS 
CRITERION AND ERRED IN DOING SO 

As the Court is by now aware, WIBC’s first conten- 

tions in this case concern procedural questions. These 
procedural contentions logically precede any questions on 
the merits. If the Court disapproves of the procedural 
conduct of the Commission, contentions on the merits are 
moot and need not be passed on by this Court. But, as- 
suming for the sake of argument that the Court does 
approve the Commission’s procedural actions, WIBC’s 
contentions then proceed to the merits. On the merits 
WIBC contends that the action of the Commission is 
erroneous with reference to the criterion of diversification 
of the control of mass media. Before proceeding to a state- 
ment of WIBC’s contentions with respect to the diversi- 
fication criterion, it is well to set forth three general prin- 
ciples affecting that issue. 


The Commission’s Discretion 


In the first place, WIBC concedes the general principle 
of Commission latitude. Thus, it is conceded that the 
broad statutory standard of public interest, convenience 
and necessity is not susceptible of precise or comprehen- 
sive definition. WIBC also understands that this Court 

17 Other cases in which the Commission’s uniform policy regarding pre- 


mature construction appears include Alvin E. O’Konski, 8 Pike & Fischer RB. 
811 (1953); T V Colorado, Inc., 8 Pike & Fischer R.R. 700 (1952). 
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‘will not simply add up the criteria as to which competing 


applicants are superior and WIBC understands that from 


-ease to case the various criteria may be given more or 
‘less weight. In short, WIBC concedes that the statute 
‘permits broad exercise of judgment by the Commission 
-and that this Court will not simply substitute its judgment 
‘for that of the Commission. With these concessions from 
' WIBC, it is assumed that prolonged attention in this case 
to this principle will serve no useful purpose. 


' The Diversification Criterion is Statutory and Has Both Judi- 


cial and Administrative Sanction—It Cannot be Discarded 
by the Commission 


The second general principle to be set out concerns the 
status of the diversification criterion itself. In Federal 


‘ Communications Commission v. Sanders Bros. Radio Sta- 


tion, 309 U.S. 470, 60 S. Ct. 693, 84 L. Ed. 869 (1940), it 
was recognized that the Communications Act reflects a 
Congressional policy against monopoly and in preserva- 


tion of competition. In Scripps-Howard Radio Inc. v. Fed- 


eral Communications Commission, 89 U.S. App. D.C. 13, 


' 189 F. 2d 677, 683, cert. denied, 342 U.S. 830, 72 S. Ct. 


| 55, 96 L. Ed. 628 (1951), this Court, quoting from another 
' Supreme Court decision’® adopted the following theory of 


the diversification criterion: 


. the widest possible dissemination of information 
from diverse and antagonistic sources is essential to 
the public welfare .. .’’ 


In McClatchy Broadcasting Company v. Federal Commumi- 


cations Commission, 99 U.S. App. D.C. 199, 239 F. 2d 
15 (1956), cert. denied, 353 U.S. 918, 77 S. Ct. 664, 1 L. Ed. 


2d 665, reh. denied, 353 U.S. 952, 77 S. Ct. 858, 1 L. Ed. 


' 24 860 (1957) this Court again recognized the reality and 
' force of the diversification criterion. Both historically and 


immediately, diversification has been a criterion used by 
the Commission. In Section 3.636 of the current Rules and 





18 Associated Press v. United States, 326 U.S. 1, 65 S. Ct. 1416, 1424, 89 


L. Ed. 2013 (1945). 
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Regulations of the Commission,” the Commission has ex- 
pressed its concern for the diversification criterion. And 
in United States and Federal Communications Commis- 
sion v. Storer Broadcasting Company, 351 U.S. 192, 203, 
76 S. Ct. 763, 100 L. Ed. 1081 (1956), when the Commis- 
sion’s rules and regulations concerning diversity were 
under attack, the Supreme Court of the United States 
spoke as follows with respect to the Communications Act: 


“‘Congress sought to create regulation for public pro- 
tection with careful provision to assure fair opportu- 
nity for open competition in the use of broadcasting 
facilities. Accordingly, we cannot interpret Section 

_ 309 (b) as barring rules that declare a present intent 
to limit the number of stations consistent with a per- 

- missible ‘concentratoin of control’. It is but a rule 
that announces the Commission’s attitude on public 
protection against such concentration.’’ (Emphasis 
supplied) 


The Supreme Court went on to refer to the Commission’s 
diversification criterion as ‘‘reconcilable with statutory 
directions.’’ (Emphasis supplied). In the light of all of 
this authority, it is contended that the diversification crite- 
rion is real, meaningful and statutory. It cannot be ignored 
or discarded. 


The Diversification Criterion Is Concerned With Widely Dis- 
tributed Broadcast Sources, as Well as With Preventing 
Monopoly 

The third general principle affecting the diversification 
criterion is the purpose of that criterion. As has already 
been pointed out in Federal Communications Commission 

v. Sanders Bros. Radio Station, supra, one of the pur- 

poses of the diversification criterion is the prevention of 

monopoly and the preservation of competition. The sec- 
ond purpose of the criterion appears in Scripps-Howard 

Radio, Inc. v. Federal Communications Commission, supra. 

There it appears that the ‘‘widest possible dissemination 


of information from diverse and antagonistic sources’’ is 
1947 CPR. § 3.636 (1956 Supp.). 
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also a purpose of the criterion. The Commission itself 
has tied these two purposes of the criterion together in 
| its Report and Order on the Amendment of the Rules and 
' Regulations Relating to Multiple Ownership of Broadcast 
| Stations, 9 Pike & Fischer R.R. 1563, 1568 (1953). Accord- 
ing to the Commission, ‘‘The vitality of our system of 
' broadcasting depends in large part on the introduction 
' into this field of licensees who are prepared and qualified 
to serve...’’ 


The Commission also said: 


**Tt is our view that the operation of broadcasting sta- 
tions by a large group of diversified licensees will 
better serve the public interest than the operation of 
broadcast stations by a small and limited group of 
licensees. ”? 


' Then, said the Commission with reference to the diversifi- 
cation criterion: 


| ‘Simply stated, the fundamental porpose is . . . to 

| promote diversification of ownership in order to mazi- 
mize diversification of program and service view 
points as well as to prevent any undue concentration 
of economic power contrary to the public interest.’’ 
(Emphasis supplied) 


The Commission has recently pointed out the two-fold 
purpose of the diversification criterion as follows: 


‘“Moreover, since the formation of public opinion 
is important on the national, as well as the local, level, 
effective diversification cannot be achieved merely by 
assuring that there will be some competition in eac 
region. To permit the growth of large chains, however 
the component stations might happen to be distributed, 
would be to invite a creeping trend to uniformity. 


‘“‘There are only a limited number of broadcasting 
channels available for licensing, and station owners 
may wield enormous influence in the guidance and for- 

20 See Brief for Federal Communications Commission, pp. 13, 31, 32, f 
Storer Broadcastin 


| United States and Federal Communications Commission v. 
Company, supra. 
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mation of public opinion. Certainly it is not unreason- 
able for the Commission to conclude that the public 
interest requires that broadcasting stations be allo- 
eated so as to insure that a wide diversity of view- 
points will be heard. 


e * * s & 


“‘Since public opinion on major issues is formed 
and exists on a nationwide basis, effectwe diversifi- 
cation of viewpoints cannot be achieved . . . merely in 
relation to local service areas. If, for example, one 
person were to acquire broadcasting facilities in a 
large number of cities, there would be grave cause to 
fear a tendency to uniformity in the presentation of 
viewpoints on the national level, even though in each 
particular city involved there would stil be other com- 
munication facilities. In any realistic sense, the fullest 
public presentation of all shades of opinion can be 
adequately protected only if the problem is dealt with 
on a national scale. 


& w * ad ? 


‘<The owner of numerous stations is in a position to 
utilize the enhanced bargaining power conferred by 
multiple ownership to gain substantial economic ad- 
vantage over weaker competitors with respect to net- 
work affiliations, advertising, programming, service, 
etc....an advantage which flows not from rendering a 
better service to the public but from the concentration 
of economic power.’’ (Emphasis supplied). 


These policies, with the heavy emphasis on wide distribu- 
tion of the sources of programming and public information, 
as well as the prevention of monopoly, have been followed 
by the Commission in a long line of cases.” 





21 E.g. In re Tampa Times Company, 10 Pike & Fischer R.R. 77, 138 (1954 
where the Commission, with reference to the diversification criterion, said ‘‘... 
it is not limited to monopoly because its purpose, as its name connotes, is to 
‘promote diversification in the sources of information.’’; In re McClatchy 
Broadcasting Co., 9 Pike & Fischer R.R. 1190, 1220j (1954), where the Com- 
mission said: ‘‘Our policy favoring diversification is not directed primarily 
against the monopoly aspects of concentration of station ownership.’’, and 
In re Bamberger Broadcasting Service, Inc., 3 Pike & Fischer R.R. 914, 925 
(1946) in which the Commission said: ‘‘. . . where there is a choice between 
two applicants, one of whom has a television station and another which does 
not, public interest is better served by granting a license to the newcomer other 
factors being substantially equal rather than to the person already having 
a television station. Under this policy, it is possible for the maximum number 
‘of qualified people to participate in television and not have it restricted to 
a few large interests.” 
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An Analysis of the Commission’s Action in This Case 


So much for the three basic principles. In summary, 
these principles mean that the Commission properly has 
broad latitude. But the diversification criterion, which 
‘concerns both the prevention of monopoly and the distribu- 
tion of licenses so as to obtain a wide range of sources of 
programming and information, is a creature of statute, is 
established policy in the administration of the statute and 
has been uniformly sanctioned by the courts. The Commis- 
sion is not empowered to eliminate or ignore the diversifi- 
eation criterion, either expressly or in substance. The 
question in this case is whether the Commission’s action 
violated the general principles concerning the diversifica- 
tion criterion. And the answer to this question requires a 
brief examination of the Commission’s action. 
' On all but two of the criteria on which any comparison 
was made, WIBC was preferred to Crosley. Among these 
‘eriteria on which WIBC was preferred was that of diversi- 
‘fication. The details of Crosley’s enormous holdings in the 
'radio and television broadcast industry have previously 
| been set forth in the Statement of Case and will not be re- 
peated here. Suffice it to say that a majority of the Com- 
‘mission referred to these holdings as ‘‘a concentration of 
‘broadeast interests by Crosley in the areas under consid- 
-eration’’, (R. 3936) and in his dissent Commissioner Hyde 
|aptly characterized the majority vote as ‘‘adding to the 
broadcast facilities of the most significant aggregate of 
‘radio and television facilities in the general area con- 
cerned.’’ (R. 3944). 
| he two criteria on which Crosely was preferred were 
| past broadcast record, to which was appended the network 
‘credit’? and broadcast experience (R. 3917-19). These 
preferences may be examined briefly. The Commission 
‘found some slight objections to the broadcast records of 
‘both WIBC and Crosley. ‘‘Some demerit’’ was attached to 
'WIBC in connection with its 1948 standard renewal appli- 
‘eation (R. 3910), and the Commission disapproved of 
| three isolated incidents of too-long commercials. Turning 
‘to Crosley, the Commmission also noted incidents of too- 
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long commercials in Crosley’s record. (R. 3915) In addi- 
tion, as a stranger to Indianapolis, Crosley could demon- 
strate no attention to the needs of that community. And 
the Commission also referred to Crosely’s ‘‘deficiency in 
live educational programming”’ in its standard operations, 
and to ‘‘weakness .. . in agricultural programming”’ in 
Crosley’s Ohio television operations and its Atlanta tele- 
vision operation (R. 3917-18). In summary, although the 
Commission expressly said that it was ‘‘not holding that 
[WIBC’s] program service was unsatisfectory ...’’ (R. 
3910) ; that ‘‘attention was given to the needs of the com- 
munity’? by WIBC (R. 3911); that WIBC’s commercial 
practices do ‘‘not persuade us to conclude that any demerit 
attaches to WIBC’’ (R. 3913) ; that it saw ‘‘nothing which 
would reflect upon the qualifications of WIBC”’ (R. 3914) ; 
that ‘‘WIBC demonstrates greater attention to the needs of 
the community in the categories of religion, agricultural, 
educational discussion, news and talks programming”’ (R. 
3916); and that WIBC had a ‘“‘satisfactory broadcast 
record’? (R. 3916), the Commission did grant Crosley a 
preference on past broadcast record. To this was added 
the network ‘‘eredit’’, described by the Commission, as fol- 
lows: 


‘“We are also of the view that a credit should be 
extended to Crosley for the institution of a regional 
network in its existing television operations ... By 
means of its network, programs originating in the 
studios of any one of the three stations may be trans- 
mitted to and telecast by other stations.’’ (R. 3918). 


Turning then to broadcast experience, the Commission 
did not condemn WIBC. It noted that WIBC’s president 
and general manager had been associated with station 
-WIBC over ‘‘a period of years’’, that he had endeavored 
to familiarize himself with television operations; and that 
the remaining directors of WIBC have been associated 
with WIBC in standard broadcast operations ‘‘for a period 
of years.’’ (R. 3919). With regard to Crosley, the Com- 
mission noted associations by Crosley’s principals with 
the industry and with Crosley since the 1920’s and 1930’s. 
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| It was noted that some of these men had acquired experi- 


ence managing more than one Crosley station. Some of 
them were ‘‘pioneers’’ in the industry (R. 3919). 
Based upon the foregoing, it may be seen that Crosley 


| prevailed here because of its past broadcast record, its net- 
| work and the experience of its principals, and in spite of 
- its vast ownership of radio and television media in the 


area. WIBC did not prevail, although it was satisfactory 
with regard to past broadcast record and broadcast ex- 
perience and although it was preferred on every other 


| eriterion on which a comparison was made, including the 


diversification criterion. What the Commission might have 


' done had WIBC had a bad record or in any other hypo- 
| thetical situation is irrelevant. This case comes to this 


Court on the foregoing Findings and Conclusions. For 


_ purposes of these appeals, WIBC accepts these Findings 
' and Conclusions. It does not seek to go behind them. It 
_ asks, instead, that this Court realize what these Findings 


and Conclusions signify. 


- The Commission Has Eliminated the Diversification Criterion 


This case is concerned with realities and substance, as 


_ well as with appearances and form. In analyzing the sig- 
| nificance of the Commission’s Findings and Conclusions, 


the difference between what the Commission has done 


| apparently and what it has done in substance must be kept 
' in mind. On the face of the Commission’s actions, it has 


apparently considered and applied the diversification cri- 


. terion. This WIBC concedes. The real issue concerns 
- how the diversification criterion has been treated in sub- 


stance and effect. Accordingly, the source of Crosley’s 
two preferences and its network credit may be considered. 
Where does a broadcast record come from? It comes 


| from already having holdings in the industry, and the more 


the better. Where does broadcast experience come from? 


| It comes from already having holdings in the industry, and 
_ the more the better. And where does a regional network 


come from? It requires an applicant which already has 
holdings in the industry, and the more the better. Since 





44 


already having holdings in the industry is the common 
source of Crosley’s only preferences here, the substance 
of the Commission’s action is simply this: No matter how 
well an applicant appears on all criteria, it cannot prevail 
over another applicant which already has holdings in the 
industry (except in the unusual case in which the estab- 
lished applicant has violated fundamental standards of 
ethical broadcasting and good programming), because the 
established applicant will be preferred on broadcast record 
and broadcast experience and preferences on these two cri- 
teria will overcome all other preferences. In addition, if 
the established applicant’s holdings are substantial, its 
preferences on past broadcast record and experience will 
be that much stronger and may even result in a ‘‘credit”’ 
af these holdings have been put together into a network. 
Accordingly, multiple holdings in the industry become 
not only an advantage in a comparative proceeding; they 
become all an applicant needs to prevail over the smaller 
and newer applicant, no matter how much preference the 
smaller or newer applicant is given on the other criteria 
and on the criteria of broadcast records and experience. 
Of course, the newcomer to the industry is per se, a loser 
because he, by definition, cannot match the past broadcast 
record and past broadcast experience of the applicant who 
already has holdings in the industry. 

This new direction of the Commission converts concen- 
tration in the industry from its statutory status as a factor 
to weigh against an applicant to a factor in favor of an 
applicant. Indeed, as said above, holdings in the industry 
become the only thing that an applicant has to have to pre- 
vail, if he has run any kind of reasonably satisfactory op- 
erations. The substance and effect of the Commission’s 
‘new direction is that the criterion of diversification has 
‘been eliminated by the Commission in this case, and in any 
other case where a small or new applicant is competing 
with a large and established operator and the only prefer- 
‘ences denied the small or new applicant are for past broad- 
east record and experience. What discarding the diversifi- 
cation criterion does to the scheme of the statute is obvious. 
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‘The newer and smaller applicant is effectively barred 
from the industry. The industry is bound more and 
more to concentrate and the larger and established appli- 
cants are bound to get larger and more established. 

‘The result in the instant case may be profitably com- 
pared to this Court’s analysis in Sunbeam Television Cor- 
poration v. Federal Communications Commission, 100 U.S. 
| App. D.C. 82, 243 F. 2d 26, 28-29 (1957). There the winning 
‘applicant, Biscayne, had received three preferences, in- 
cluding broadcast experience and past broadcast record. 
This Court said: 


‘‘The comparative qualifications of the competing 
applicants made the choice between them a close one. 
This is emphasized by the decided advantage of the 
other applicants with respect to diversification of 
media of mass communication, long considered im- 
portant because of the public interest in non-concen- 
tration of control over, and of the sources of, media of 
communication (Footnote omitted). The Commission 
held ‘there can be no question that each of the other 
three applicants is entitled to a preference over Bis- 
cayne on this factor.” The importance of this prefer- 
ence given to the appellants over Biscayne is intrinsi- 
cally obvious. But the importance of Biscayne’s own 
preferences based on the broadcast experience and 
past records of its principals is not so obvious. In 
considerable part these preferences appear to have 
arisen from Biscayne’s concentration of media of mass 
communication, which 1s itself an adverse rather than 
a preferential factor.’’ (Emphasis supplied) 


The Court in the Sunbeam case also analyzed the problem 
of a network affiliation. The Court said (243 F.2d at 28): 


‘‘The failure to give any adverse effect to Mr. Tram- 
mell’s association with NBC, in considering the com- 

rative qualifications of Biscayne, was a ‘Uppestars 
Fro m the Commission’s established policy . 


It is conceded that the network in the Sunbeam case was a 
national network. But the principle is the same. A re- 
gional network is the product of a concentration of owner- 
ship. To give an applicant a credit for a regional network 
places a premium on concentration. And logically, this 
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simply means that concentration is to the advantage of an 
applicant. 

On the basis of the Sunbeam decision, it is apparent 
that this Court foresaw the new direction of the Commis- 
sion. And this Court issued a warning against this new 
direction. But now the Commission has gone beyond Sun- 
beam and has buttressed its award here solely on the pref- 
erences which this Court has said ‘‘appear to have arisen 
from ... concentration of media of mass communication, 
which is itself an adverse rather than a preferential 
factor.’? And here the Commission has also gone beyond 
the Sunbeam case in that it does not attach any adverse ef- 
fect to the existence of the network affiliation but instead 
finds a credit where a network exists. 

Logic and this Court’s analysis in the Sunbeam case are 
not the only means of demonstrating the Commission’s dis- 
regard of the diversification criterion. The established 
purpose of that criterion may also be compared to the 
result of this case. In Scripps-Howard Radvo, Inc. v. Fed- 
eral Communications Commission,” this Court agreed 
that the purpose of the criterion was to establish ‘‘the 
widest possible dissemination of information from diverse 
and antagonistic sources.’’ And in the Storer case, the 
Commission told the Supreme Court that ‘‘ effective diversi- 
fication cannot be achieved merely by assuring that there 
will be some competition in each region. To permit the 
growth of large chains, however the component stations 
might happen to be distributed, would be to invite a creep- 
ing trend to uniformity.’’ (Emphasis supplied) The Com- 
misison went on to tell the Supreme Court about the evil 
which the diversification criterion was to prevent: ‘‘If, for 
example one person were to acquire broadcasting facilities 
in a large number of cities, there would be grave cause to 
fear a tendency to uniformity in the presentation of view 
points .. . even though in each particular city involved 
there would stil be other communication facilities.’? (Em- 
phasis supplied) 

2289 U.S. App. D.C. 13, 189 F. 24 677, 683, cert. denied, 342 U.S. $30, 72 
8. Ct. 55, 96 L. Ed. 628 (1951), citing Associated Press v United States, 326 


U.S. 1, 65 8. Ct. 1416, 1424, 89 L Ed. 2013 (1945). 
23 See footnote 20, supra. 
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In the instant case, the majority noted the ‘‘concentra- 
tion of broadcast interests by Crosley in the areas 
under consideration .. .’? (R. 3963). The same majority 
then expressed unconcern because of the ‘‘wide-spread 
competition which Crosley experiences in these areas.”’ 
(R. 3936) in disregard of this Court’s and the Commission’s 
‘own statement of the substance of the criterion. Also in the 
\Scripps-Howard case this Court was concerned at the 
‘threat or possibility of the uniform selection and editing 
of news from commonly owned communication facilities. 
‘This Court said that the purpose of the criterion was to 
‘avoid this threat or possibility, which view the Commis- 
ision expressed when it referred to the ‘‘grave cause to fear 
a tendency to uniformity’’. In the instant case, the Com- 
‘mission enlarged the holdings of Crosley in the area, re- 
lying in part on the network which not only creates the 
ithreat or possibility of uniform programming, but in fact 
‘guarantees the broadcasting of the same Crosly program 
to four television stations. 

In its Report and Order on the Amendment of the Rules 
‘and Regulations Relating to Multiple Ownership of Broad- 
‘cast Stations, swpra at 1568 the Commission said with ref- 
‘erence to the diversificaton policy: ‘‘The validity of our 
system of broadcasting depends in large part on the wmtro- 
‘duction into this field of licensees who are prepared and 
‘qualified to serve ...’’ (Emphasis supplied) But as noted 
‘above, the Commission’s logic in this case bars the intro- 
duction of a licensee, if an established applicant with any 
‘kind of satisfactory record wants the same construction 
permit. 

The Commission has stated its purpose of having ‘‘a 
large group of diversified licensees [which] will better 
serve the public interest than the operation of broadcast 
stations by a small and limited group of licensees.’’ Here 
ithe Commission preferred what the majority action de- 
scribes as ‘‘A concentration of broadcast interests by 
‘Crosley in the areas under consideration. . . .”? (R. 
3936). The Commission has also referred with disfavor 
'to the fact that the ‘‘owner of numerous stations is 
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in a position to utilize the enhanced bargaining power con- 
ferred by multiple ownership to gain substantial economic 
advantage ... with respect to... advertising, program- 
ming, service, etc....’’ In the instant case, the Commis- 
sion enlarged the holdings of Crosley in the face of Cros- 
ley’s existing plan of discounted tie-in sales to advertisers, 
a technique available only to the operator of multiple fa- 
cilities and a technique which gives that operator a substan- 
tial economic advantage. 

Based upon the foregoing, it may be seen that the pur- 
pose of the diversification criterion has been effectively 
frustrated by the Commission in this case. This is simply 
another way of saying that the substance of the criterion 
has been eliminated. It is submitted that the diversification 
criterion is statutory and sanctioned by the Commission’s 
own body of administrative law and by judicial precedent. 
The Commission is thus without power to eliminate it and 
erred in so doing. The Commission’s action should be 
reversed. 

VI 


CONCLUSION 


It is respectfully submitted that a vacating of the Com- 
mission’s actions is warranted by the errors in this case. 
This is especially the remedy if, as WIBC contends, the 
Court rules that Commissioner Craven was disqualified 
from voting in this case. If this is a basis for the decision 
of this Court, then logically Crosley has no more right to 
be on the air than does WIBC. The authority for this 
Court’s vacating the Commission’s actions is apparent 
from the provisions of Section 10 (e) of the Administrative 
Procedure Act,** which is incorporated into the provisions 
of Section 402 (g) of the Communications Act.* Section 
10 (e) of the Administrative Procedure Act authorizes this 
Court to ‘‘set aside’’ erroneous action of the Commission. 
This authority was exercised by this Court in the similar 
' circumstances of the recent case of Trans World Air Lines, 


24 60 Stat. 243, 5 U.S.C.A. § 1009. 
25 66 Stat. 718, 47 U.S.C.A. § 402. 
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Inc. v .Civil Aeronautics Board, supra, where the Court 
expressly vacated the order of the agency and remanded 
the case. 

In considering the question of vacating the Commission’s 
‘action, this Court is respectfully reminded that WIBC 
twice sought a stay thereof before the Commission. In 
addition, on August 16, 1957, WIBC sought a stay of the 
‘Commission’s action in this Court, which relief was denied 
by this Court pending the presentation to this Court of 
‘the appeal in all of its aspects. It will be noted that these 
‘efforts to stay Crosley’s construction and operational ac- 
tivities took place prior to Crosley’s actually going on the 
‘air. Because of these efforts for stay, Crosley has been on 
notice of the issues in this case and of the attack on its 
right to be on the air. 

Also in considering the question of vacating the Commis- 
‘sion’s orders, the Court’s attention is respectfully directed 
‘again to Section 319 (a) of the Communications Act. This 
‘section on its face prohibits the licensing of facilities until 
they are authorized by the Commission. Crosley’s opera- 
tions will not have been authorized by the Commission if 
this Court reverses this case, and especially if the reversal 
‘is based upon Commissioner Craven’s disqualification. As 
said above, in this circumstance, Crosley will have no 
‘more status to be on the air than does WIBC. And the Con- 
gressional purpose, as well as the plain language of Sec- 
tion 319 (a), is directly involved in the question of vacating 
the Commission’s action in this ease. In WJIV-TV, Inc. v. 
Federal Communications Commisison, supra at 731, this 
Court, relying on the Commission’s own analysis, identified 
the ‘‘Congressional purpose that the Commission because 
‘of prior construction is not to be ‘pressured’ into the 
‘grant of a ‘station’ license.’’ In short, as the Commission 
itself has advised this Court and as this Court has itself 
iruled, the purpose of the Congress was to prevent a 
psychological advantage for one of two competing appli- 
eants resulting from the fact that that applicant was al- 
‘ready in business. Ashbacker Radio Corporation v. Fed- 
eral Communications Commission, 326 U.S. 327, 66 S. Ct. 
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148, 90 L. Ed. 108 (1945). In the light of this Congressional 
purpose, a vacating of the Commission’s actions which have 
put Crosley on the air is the only way to redress the errors 
of the Commission and to give WIBC the benefit, at last, of 
a fair chance to obtain a grant before the Commission. 
It is submitted that the actions of the Commission which 
are the subject matter of these appeals should be reversed 
and that the said actions should be vacated and this case 
remanded. 
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SUPPLEMENT 
Statutes Involved 


A. The relevant parts of the Communications Act of 
1934, as amended, are: 

Section 4. (j) The Commission may conduct its proceed- 
ings in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice. No com- 


-missioner shall participate in any hearing or proceeding 


in which he has a pecuniary interest. Any party may 


_appear before the Commission and be heard in person or 
‘by attorney. Every vote and official act of the Commission 
_shall be entered of record, and its proceedings shall be 
| public upon the request of any party interested. The Com- 


mission is authorized to withhold publication of records or 


' proceedings containing secret information affecting the na- 


tional defense. 
Section 309. (b) If upon examination of any such appli- 


-eation the Commission is unable to make the finding speci- 
| fied in subsection (a), it shall forthwith notify the appli- 
-eant and other known parties in interest of the grounds 
‘and reasons for its inability to make such finding. Such 


notice, which shall precede formal designation for a hear- 


ing, shall advise the applicant and all other known parties 


in interest of all objections made to the application as well 


'as the source and nature of such objections. Following 


such notice, the applicant shall be given an opportunity to 


‘reply. If the Commission, after considering such reply, 


shall be unable to make the finding specified in subsection 
(a), it shall formally designate the application for hearing 
on the grounds or reasons then obtaining and shall notify 


' the applicant and all other known parties in interest of 
| such action and the grounds and reasons therefor, specify- 
‘ing with particularity the matters and things in issue but 


not including issues or requirements phrased generally. 
The parties in interest, if any, who are not notified by the 
Commission of its action with respect to a particular appli- 
cation may acquire the status of a party to the proceeding 


' thereon by filing a petition for intervention showing the 


basis for their interest at any time not less than ten days 
prior to the date of hearing. Any hearing subsequently 
held upon such application shall be a full hearing in which 


| the applicant and all other parties in interest shall be per- 
mitted to participate but in which both the burden of pro- 
| ceeding with the introduction of evidence upon any issue 
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Specified by the Commission, as well as the burden of proof 
‘upon all such issues, shall be upon the applicant. 
Section 319. (a) No license shall be issued under the au- 


thority of this Act for the operation of any station the con- 
struction of which is begun or is continued after this Act 
takes effect, unless a permit for its construction has been 
granted by the Commission. The application for a con- 


struction permit shall set forth such facts as the Commis- 


_sion by regulation may prescribe as to the citizenship, char- 
acter, and the financial, technical, and other ability of the 
| applicant to construct and operate the station, the owner- 


ship and location of the proposed station and of the sta- 


tion or stations with which it is proposed to communicate, 
the frequencies desired to be used, the hours of the day or 
other periods of time during which it is proposed to op- 


erate the station, the purpose for which the station is to 
be used, the type of transmitting apparatus to be used, 
the power to be used, the date upon which the station is 


~ exnected to be completed and in operation, and such other 


information as the Commission may require. Such appli- 
cation shall be signed by the applicant under oath or af- 
firmation. 

Section 402. (b) Appeals may be taken from decisions 
and orders of the Commission to the United States Court 
of Appeals for the District of Columbia in any of the fol- 


_ lowing cases: 


(1) By any applicant for a construction permit or sta- 
tion license, whose application is denied by the Commis- 


Section 402. (g) At the earliest convenient time the 
court shall hear and determine the appeal upon the record 


- before it in the manner prescribed by section 10 (e) of the 


the Administrative Procedure Act. 
Section 403. The Commission shall have full authority 


and power at any time to institute an inquiry, on its own 


motion, in any case and as to any matter or thing concern- 
ing which complaint is authorized to be made, to or before 
the Commission by any provision of this Act, or concern- 
ing which any question may arise under any of the provi- 
sions of this Act, or relating to the enforcement of any of 
the provisions of this Act. The Commission shall have the 
same powers and authority to proceed with any inquiry 
instituted on its own motion as though it had been ap- 
pealed to by complaint or petition under any of the pro- 
visions of this Act, including the power to make and en- 
force any order or orders in the case, or relating to the 
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‘matter or thing concerning which the inquiry is had, ex- 


cepting orders for the payment of money. 
Section 405. After a decision, order, or requirement has 


‘been made by the Commission in any proceeding, and [sic] 
|party thereto, or any other person aggrieved or whose 


interests are adversely affected thereby, may petition for 
rehearing; and it shall be lawful for the Commission, in 
its discretion, to grant such a rehearing if sufficient reason 


‘therefor be made to appear. Petitions for rehearing must 


be filed within thirty days from the date upon which public 
notice is given of anv decision, order, or requirement com- 
plained of. No such application shall excuse any per- 


‘son from complying with or obeying any decision, order, 
‘or requirement of the Commission, or operate in anv 


manner to stay or postpone the enforcement thereof, 


‘without the special order of the Commission. The 


filing of a petition for rehearing shall not be a con- 


‘dition precedent to judicial review of any such deci- 


sion, order, or requirement, except where the party 
seeking such review (1) was not a party to the proceedings 


‘resulting in such decision, order, or reauirement, or (2) 
i relies on questions of fact or law upon which the Commis- 


sion has been afforded no opportunity to pass. Rehearings 


' shall be governed by such general rules as the Commission 


may establish, except that no evidence other than newly 


discovered evidence, evidence which has become available 


only since the original taking of evidence, or evidence 
which the Commission believes should have been taken in 


‘the original proceeding shall be taken on any rehearing. 


The time within which a petition for review must be filed 
in a proceeding to which section 402 (a) applies, or within 


‘which an appeal must be taken under section 402 (b), shall 


be computed from the date upon which public notice is 
given of orders disposing of all petitions for rehearing filed 
in any case, but any decision, order, or requirement made 
after such rehearing reversing, changing, or modifying 
the original order shall be subject to the same provisions 


' with respect to rehearing as an original order. 


Secton 409. (a) In every case of adjudication (as de- 


' fined in the Administrative Procedure Act) which has been 


designated for a hearing vas the Commission, the hearing 
shall be conducted by the Commission or by one or more 


' examiners provided for in section 11 of the Administrative 


Procedure Act, designated by the Commission. 
(b) The officer or officers conducting a hearing to which 


i subsection (a) applies shall prepare and file an initial de- 
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cision, except where the hearing officer becomes unavail- 
able to the Commission or where the Commission finds 
upon the record that due and timely execntion of its func- 
tions imperatively and unavoidably require that the record 
he certified to the Commission for initial or final decision. 
Jn all such cases the Commission shall permit the filing of 
exceptions to such initial decision by any party to the pro- 
eeeding and shall, upon request, hear oral argnment on 
such exceptions before the entry of any final decision. order 
or requirement. All decisions, including the initial deci- 
sion, shall hecome a part of the record and shall include a 
statement of (1) findings and conclusions, as well as the 
basis therefor, upon all material issues of fact, law, or dis- 
eretion, presented on the record; and (2) the appropriate 
decision, order, or requirement. 

B. The relevant parts of the Federal Communications 
Commission’s Rules and Regulations are: 

Section 1.854 Exceptions; Oral Arguments. (c) Excep- 
tions or supporting statements mav be accompanied by a 


-senarate brief or memorandum of law in support thereof, 


and may contain a request for oral argument before the 
Commission. FEixcept bv special permission such brief or 


memorandum of Jaw will not be accepted if they exceed 50 


donhble snaced typewritten pages in leneth. After the filing 
of exceptions to a decision, any other party or the Bureau 
Connsel, or the General Counsel of the Commission, as the 
case may be, may file a reply brief for which the same limi- 
tation in length applies and a request for oral argument, 


(1) within 10 davs after expiration of the time for filing 


exceptions, or (2) within 10 davs after all parties have 
filed exceptions whichever neriod expires earliest. A re- 
auest by an exceptor for oral argument shall be made within 


_ the time allowed for filing exceptions except. if such request 
_ has not been so made and a reply brief is filed, an exceptor 


may request such argument within five days after the filing 
of the reply brief. If no request for oral argument is 
filed within the time allowed herein, the parties will be 


_ deemed to have waived the right to oral argument. 


(d) Within 10 days after any party or the Bureau Coun- 
sel or the General Counsel, as the case may be, has filed a 
reauest for oral argument, notice of intention to appear 


- and participate therein shall be filed by the other parties 
' and the Bureau Counsel or General Counsel. If the Com- 


mission on its initiative designates an initial decison for 
oral argument, all parties who wish to participate, includ- 
ing the Bureau Counsel or the General Counsel shall, within 
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5 days thereafter, file written notice of intention to appear 
and participate in oral argument. Failure to file the writ- 
ten notice shall constitute a waiver of the right to partici- 
pate in oral argument. The notice of hearing will contain 
the allotment of time for oral argument before the Com- 
mission for each party. The Commission will grant, in its 
discretion, upon good cause shown, an extension of such 
time upon petition by a party, which petition must be 
filed within 5 days after issuance of said notice of hearing. 

Section 1.891 Cross reference. Special rules relating to 
petition for reconsideration or rehearing concerning 
matters arising under Title ITI of the Communications Act 
are set forth in §§ 1.386 and 1.390. 
| Section 1.892 Who may file. A petition for rehearing 
may be filed by any party to the hearing. Any person not 
a party to the hearing desiring to file a petition for re- 
hearing shall state his interest in the proceeding and show 
good reason why it was not possible for him to participate 
in the hearing. 

Section 1.893 Contents; relief requested. (a) Petitions 
toy rehearing shall state with particularity in what respect 
the decision, order, or requirement or any matter deter- 
mined therein is claimed to be unjust, unwarranted, or 
erroneous, and with respect to any finding of fact shall 
specify the pages of record relied on. If the existence of 
newly discovered evidence is claimed, the petition shall be 
accompanied by a verified statement ‘of the facts, together 
with the facts relied on to show that the petitioner, with 
due diligence, conld not have known or discovered such 
facts at the time of the hearing. 

(b) The petition for rehearing may request (1) reconsid- 
eration, either in cases decided after hearing or in cases of 
application granted without hearing under Title III of the 
act; (2) oral argument; (3) reopening of the proceeding; 
(4) amendment of any findings, or (5) other relief. Such 
petition shall be specific as to the form of relief sought and, 
subject to this requirement, may contain alternative 
requests. 
| Section 1.894 Time for filing. Petitions for rehearing 
shall be filed within 30 days after public notice is given of 
the order or action complained of. 

Section 3.636 Multiple F Osemenela (a) No license for a 
television broadcast station shall be granted to any party 
(including all parties under common control) if: 

' (1) Such party directly or indirectly owns, operates, or 
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controls another television broadcast station which serves 
substantially the same area; or 

(2) Such party, or any stockholder, officer or director 
of such party, directly or indirectly owns, operates, con- 
trols, or has any interest in, or is an officer or director of 
any other television broadcast station if the grant of such 
license would result in a concentration of control of tele- 
vision broadeasting in a manner inconsistent with public 
interest, convenience, or necessity. In determining whether 
there is such a concentration of control, consideration will 
be given to the facts of each case with particular reference 
to such factors as the size, extent and location of area 
served, the number of people served, and the extent of other 
competitive service to the areas in question. The Commis- 
sion, however, will in any event consider that there would 
be such a concentration of control contrary to the public 
interest, convenience or necessity for any party or any of 
its stockholders, officers or directors to have a direct or in- 
direct interest in, or be stockholders, officers, or directors 
of, more than seven television broadcast stations, no more 
than five of which may be in the VHF band. 

(b) Paragraph (a) of this section is not applicable to 
non-commercial educational stations. 

Note 1: The word ‘‘control’’ as used herein is not limited 
to majority stock ownership, but includes actual working 
control in whatever manner exercised. 

Note 2: In applying the provisions of paragraph (a) of 
this section to the stockholders of a corporation which has 
more than 50 voting stockholders, only those stockholders 
need be considered who are officers or directors or who 
directly or indirectly own 1 percent or more of the out- 
standing voting stock. 

‘C. The relevant parts of the Administrative Procedure 
Act are: 

- Section 10. Except so far as (1) statutes preclude judi- 
cial review or (2) agency action is by law committed to 
agency discretion— 

_ (ce) Revrewaste Acrs.—Every agency action made re- 
viewable by statute and every final agency action for which 
there is no other adequate remedy in any court shall be 
subject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly review- 
able shall be subject to review upon the review of the final 
agency action. Except as otherwise expressly required by 
_ statute, agency action otherwise final shall be final for the 
purposes of this subsection whether or not there has been 
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presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the 
agency otherwise requires by rule and provides that the 
action meanwhile shall be inoperative) for an appeal to 
superior agency authority. 

' (d) Invertm Revrer.—Pending judicial review any 
agency is authorized, where it finds that justice so requires, 
to postpone the effective date of any action taken by it. 
Upon such conditions as may be required and to the extent 
necessary to prevent irreparable injury, every reviewing 
court (including every court to which a case may be taken 
on appeal from or upon application for certiorari or other 
writ to a reviewing court) is authorized to issue all neces- 
sary and appropriate process to postpone the effective date 
of any agency action or to preserve status or rights pend- 
ing conclusion of the review proceedings. 

' (e) Scope or Revrrw.—So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or appli- 
cability of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
¢apricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or otherwise 
teviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court 
shall review the whole record or such portions thereof as 
may be cited by any party, and due account shall be taken 
of the rule of prejudicial error. 
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QUESTIONS PRESENTED* 


. Whether, in the circumstances of this case, it was 
error to deny appellant’s April 4, 1957 request for re- 
argument on the Commission’s March 6, 1957 decision 
and order. 


. Whether, in its basic decision and order of March 6, 
_ 1957, which granted intervenor’s application and 

denied that of appellant, the Commission correctly 
| applied the standard established by section 309 of the 
| Communications Act to the facts of record. 


. Whether Case No. 14,231 can present any question 


| bearing on the validity of the decision of March 6, 
1957. 


. Whether the Commission erred in its multiple actions 
of October 25, 1957, denying appellant’s last petitions 
for reconsideration, reargument, and other relief, and 

| granting intervenor’s application for modification of 
construction permit. 

* Appellee and intervenor were unable to agree with appellant’s statement 


of questions presented. In the view of appellee and intervenor, the actual 
questions presented for decision herein are those set forth above, 
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COUNTERSTATEMENT OF THE CASE 





Preliminary Statement 


The cases now before the court have been consolidated, 

_ but present basically different questions and relate to dif- 
' ferent time periods. Case No. 14,035, filed July 19, 1957, 
is an appeal taken under section 402(b)(1) of the Communi- 

‘ cations Act? from a decision of the Federal Communications 





1 Act of June 19, 1934, c. 652, § 402, 48 Stat. 1093, as amended, 66 Srar. 
718, 47 U.S.C. $§ 402(b) (1). 
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Commission adopted March 6, 1957, and the subsequent 
denial of a petition for rehearing addressed to that decision 
pursuant to section 405 of the Act.? By this action, the Com- 
mission granted the application of intervenor Crosley 
Broadcasting Corporation for a VHF television station 
to be operated on channel 13 in Indianapolis, Indiana. At 
the same time, the applications of appellant WIBC and 
two other competing applicants were denied. (R. 3834 
3948. ) 


Case No. 14,231, filed November 25, 1957, allegedly is 
taken pursuant to both section 402(b)(1) of the Communi- 
cations Act and section 10 of the Administrative Procedure 
Act.2 It deals exclusively with events which occurred after 
the rulings complained of in Case No. 14,035, subsequent 
to the expiration of the time for the filing of section 405 
petitions for rehearing addressed to the March 6 decision. 
Appellant’s apparent unwillingness to recognize the basic 
differences between the two appeals as well as the incom- 
plete or inaccurate treatment given to other subjects re- 
quires this counterstatement of the case. 


The Parties Before the Commission 


The Commission’s March 6, 1957, decision granting 
Crosley’s application and denying those of its three com- 
petitors was the ultimate step in an adjudicatory proceed- 
ing which was commenced over three years earlier. All 
four parties to the proceeding below should be identified 
briefly. 

Crosley Broadcasting Corporation, the successful appli- 
cant and present intervenor, is both a pioneer radio broad- 
caster and a pioneer telecaster. It owns and operates 
WLW, a 50 kilowatt radio station located in Cincinnati, 


| 2 Act of June 19, 1934, ¢. 652, § 405, 48 Star. 1095, as amended, 66 Srat. 
720, 47 U.S.C. § 405. 





3 Act of June 11, 1946, c. 324, § 10, 60 Star. 243, 5 U.S.C. § 1009. 
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Ohio, and television stations WLWT in Cincinnati, WLWD 
in Dayton, and WLWC in Columbus, all in Ohio, and 
WLWA in Atlanta, Georgia. Additionally, it now operates 
television station WLWI in Indianapolis, as authorized by 
the proceeding here under review. Crosley established 
every broadcast station now owned by it, with the exception 
of WLWA in Atlanta which was purchased from its origi- 
nal permittee at an early date. (R. 3862-63, 3868.)* 


Appellant WIBC, Inc. is owned by the Fairbanks family, 
descendants of former Vice-President Charles Warren 
Fairbanks. Some, but not all of the stockholders live in 
Indianapolis, All are related to each other. This group 
formerly owned the Indianapolis News, which it sold to 
the Eugene Pulliam interests. It owns a 30 per cent stock 
interest in the now-operator of the newspaper and con- 
tinues to receive payments on the sale. The company also 
owns and operates WIBC, a 50 kilowatt (10 kilowatts at 
night) radio station located in Indianapolis. (R. 3929-30, 
3934, 3848-49.) 


‘There were two other parties to the comparative hearing, 
neither of which is now before the court. One is Indian- 
apolis Broadcasting Company, Inc. (WIRE). It is owned 
and controlled by corporations which in turn are owned 
and controlled by Eugene Pulliam, publisher of the Indian- 
apolis Star and the Indianapolis News (as well as other 
newspapers in Indiana and Arizona). This former appli- 
cant also owns WIRE, a 5 kilowatt regional radio station 
operating in Indianapolis. (R. 3938-40.) It originally 
noted an appeal to this court in Case No. 14,037, but dis- 
missed its appeal on December 20, 1957. 


‘Mid-West T.V. Corporation was the fourth applicant. 
It was a company organized solely for the purpose of 





‘4 Appellant has conceded the accuracy of the findings and conclusions in 
the Commission decision here under review. (Brief for Appellant, p. 43.) 
Thus, wherever possible, record references are to the decision itself rather 
than to those portions of the lengthy record on which the findings and con- 
clusions are based. 
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prosecuting an application for channel 13 in Indianapolis. 
Its stockholders consisted of numerous business and pro- 
fessional people, most of whom were resident in Indian- 
apolis. It had no properties, broadcast or otherwise. (R. 
3852-53.) Its appeal to this court in Case No. 14,039 was 
dismissed on its own motion on January 10, 1958. 


The Issues in the Comparative Hearing 


Each of the four parties had filed mutually exclusive 
applications for the use of channel 13 in Indianapolis. On 
the 10th day of March, 1954, the Commission designated 
the applications for hearing in a consolidated proceeding, 
and directed that evidence be taken with respect to the fol- 
lowing issues : 


‘‘(a) The background and experience of each of the 
above-named applicants having a bearing on its ability 
to own and operate the proposed television station. 


‘*(b) The proposals of each of the above-named 
applicants with respect to the management and opera- 
tion of the proposed station. 


‘*(¢) The programming service proposed in each of 
the above-entitled applications.’’ (R. 3835.) 


Thereafter, in accordance with the Commission’s rules 
as they then existed, the parties by stipulation particular- 
ized the nature of the evidentiary showings which they 
would make in support of their respective applications. 
The following so-called ‘“points of reliance’? were agreed 
upon by all four parties: 


‘‘1. The applicant and its officers, directors and 
stockholders, individually and collectively, offer 
greater experience, diversification, qualification and 
capacity for rendering a program service of merit. 


‘2. The applicant and its proposed managing heads 
possess experience and training superior to that of the 
management heads proposed by others, insuring su- 
perior management, capable of being translated into 
maximum service to the area. 








5 


“<3. Its proposal offers more meaningful integration 
of ownership and management when consideration is 
given to the requirements of television broadcast sta- 
tion operation. 


‘*4, Its program proposals are better balanced and 

' have been more realistically conceived, and its plans 

| and preparation for management, equipment, studios, 

| personnel and budget allocation afford greater assur- 
ance that its objectives will be carried out. 


“5. All aspects of the proposal reflect greater ma- 
turity of thinking and judgment, with practical appli- 
cation to the rendition of a reliable, sound operation 
in the public interest. 


“6. Its proposal offers greater diversification and 
less concentration of ownership or control of the media 
of mass communication.’’ (R. 3908-09.) 


The Initial Decision and Exceptions Thereto 


After the taking of evidence under the issues and the 
broadly-encompassing points of reliance set forth above, 
the hearing examiner on June 7, 1955, released an initial 
decision recommending the grant of Mid-West’s application 
and the denial of those of WIRE, intervenor Crosley, and 
appellant WIBC. (R. 3466-3550.) All parties to the pro- 
ceeding, including Mid-West, filed exceptions to the initial 
decision and requested oral argument thereon. 


Developments at the Oral Argument 


‘When the case came on for oral argument before the 
Commission on the morning of May 25, 1956, six commis- 
sioners were present. They were Chairman McConnaughey, 
and Commissioners Hyde, Doerfer, Bartley, Mack and Lee. 
(R. 3738.) Only Commissioner E. M. Webster, whose term 
was about to expire (on June 30, 1956), was absent. One 
week prior to the oral argument, on May 18, 1956, President 
Eisenhower had nominated T. A. M. Craven to succeed 
Commissioner Webster for a seven year term commencing 
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July 1, 1956. Mr. Craven’s nomination was then awaiting 
confirmation by the Senate. 


After counsel for all parties had entered their appear- 
ances, and immediately prior to the commencement of 
oral argument, the following took place (R. 3741): 


The Chairman: ‘‘Gentlemen, do you have any ob- 
jection to any Commissioner who is not present par- 
ticipating in this proceeding?’’ 


(No response.) 
The Chairman: ‘‘You may proceed.’’ 


At this time the nomination of T. A. M. Craven to suc- 
ceed Commissioner Webster was a matter of public record 
of which all parties had notice.® 


Commissioner Craven's Relationship to WIRE 


Before his nomination as a member of the Commission, 
T. A. M. Craven had become identified with the engineering 
consulting firm which represented WIRE, one of the appli- 
cants in the comparative proceeding. While appellant con- 
tends that Commissioner Craven ‘‘represented’’ WIRE in 
an engineering capacity and was an ‘‘advocate’’ on its 
behalf in the comparative hearing, such was not the case. 


WIRE (Indianapolis Broadcasting, Inc.) filed its channel 
13 application on January 23, 1948. (R. 2-76.) Its engineer- 
ing counsel was the firm of Lohnes & Culver (R. 42), and 
an accompanying affidavit attested that the engineering 
exhibit to the application (R. 55-71) had been prepared 
personally or under the personal supervision of Ronald H. 
Culver. (R. 61.) Similarly, a September, 1948, amendment 
to the application contained engineering data prepared by 
Mr. Culver. (R. 79-101.) Commissioner Craven then had 
no connection with either the applicant or the engineering 
firm of Lohnes & Culver. 


5102 Cone. Rec. 8516 (May 18, 1956). 
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On July 2, 1952, WIRE filed a completely amended 
application. (R. 101-193.) For the first time—more than 
four years after the filing of the original application— 
the record reflects the applicant’s engineering counsel to 
be the new firm of Craven, Lohnes & Culver. (R. 104.) 
However, as before, the engineering portions of the appli- 
cation were prepared, signed, and sworn to by Mr. Culver. 
(R. 118-19, 170-71, 190-91.) 


Subsequent amendments were filed to the engineering 
portions of WIRE’s application. (R. 245-67, 272-79, 282- 
305.) Without exception, the same situation existed. All 
engineering data was prepared, signed, and sworn to by 
Ronald H. Culver. (R. 214-15, 248-49, 263-64, 275, 278-79, 
285-86, 290-91, 301-02.) While Commissioner Craven be- 
came a member of the engineering firm which represented 
WIRE, the record shows absolutely no individual partici- 
pation whatsoever by him on behalf of that applicant. 
Moreover, no one from the firm of Craven, Lohnes 


& Culver appeared as a witness at any stage of the pro- 
ceeding. In fact, the parties stipulated that the coverages 
of the proposed stations would be identical, so this factor 
was removed as a comparative issue from the hearing. 
(R. 3837, n. 3.) Thus, Commissioner Craven took no part 
in Mr. Culver’s representation of WIRE, or in the com- 
parative hearing on behalf of that applicant. 


Commissioner Craven’s Confirmation 


On June 7, 1956, a hearing was conducted on the nomina- 
tion of T. A. M. Craven to serve as a member of the Com- 
mission for a seven year term beginning July 1, 1956. 
During his examination before a subcommittee of the 
Senate Committee on Interstate and Foreign Commerce, 
he testified that he would abstain from participation in 
a total of some 45 matters then pending at the Commission 
in which the engineering firm of Craven, Lohnes & Culver 
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had participated. The Indianapolis case was one of the 
45 ‘eases which he so listed. He was confirmed by the 
Senate on June 22, 1956.7 


The Mid-West Petition To Reopen the Record 


On the 29th day of October, 1956, Mid-West filed a peti- 
tion to reopen the record to show the resignation of its 
president, a change in stock ownership, and for leave to 
amend its application. (R. 6023-41.) It proposed that 
George Sadlier, a 37 per cent stockholder as well as the 
president and a director of the company, be permitted to 
surrender his stock for redistribution among the other 
existing stockholders. The applicant also requested that 
Mr. Sadlier be permitted to resign all connections with 
Mid-West, and that Mid-West’s application be amended 
and considered accordingly. The reason given for this 
post-hearing petition was the ill health of Mr. Sadlier, 
supported by a doctor’s certificate to that effect. However, 
the standing of Mr. Sadlier had been questioned seriously 
throughout the taking of evidence and during the oral 
argument because of certain alleged Federal tax delin- 
quencies. (R. 3854-56, 3937-38.) 


The Adoption of the March 6 Decision Granting 
Crosley’s Application 

On February 27, 1957, the Commission met in executive 
session for the purpose of considering, among other things, 
the adoption of a decision in the Indianapolis proceeding. 
Present at that meeting were Chairman McConnaughey 
and Commissioners Hyde, Doerfer, Bartley, Mack, Lee, and 
Craven. After a somewhat cursory discussion of the case 
and the views of the individual commissioners, a vote was 
taken. Three commissioners (McConnaughey, Doerfer, and 





6 Hearings Before the Senate Committee on Interstate and Foreign Com- 
merce on Sundry Nominations, 84th Cong. 68-71 (1956). 


7102 Conc. Rzc. 10860 (1956). 
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Mack) voted for Crosley. Two commissioners (Hyde and 
Bartley) voted against adopting the decision favoring 
Crosley. One commissioner (Lee) voted for WIRE. (R. 
4995A.) Commissioner Craven abstained. Chairman Mc- 
Connaughey stated that if Commissioner Craven does not 
vote, ‘‘the Commission will find itself at an impasse, with 
its statutory duty to render a decision thwarted.”’ (R. 
4995B.) 


. Commissioner Craven stated that he had abstained from 
the initial vote because ‘‘the engineering firm with which 
I was formerly associated’’ had prepared engineering data 
on behalf of one of the applicants. ‘‘Therefore, I would not 
wish to vote unless required to do so.’’ He noted that the 
General Counsel had previously submitted a memorandum 
saying that regardless of prior connections with a party, 
an abstaining member can be required to vote in order to 
reach a decision. (R. 4995B.) 


_ Commissioner Craven then asked: ‘‘Am I required to 
vote in this case in order to break a tie?’’ (R. 4995B). He 
stated that he had told the Senate subcommittee that he 
would disqualify himself ‘‘in connection with those cases 
I listed for the Committee in which I had been consulting: 
engineer. * * * I specifically mentioned this case as one 
in which I would abstain from voting. * * * Consequently, 
in the circumstances I must demand that the General 
Counsel furnish an opinion in this matter.’’ (R. 4995B.) 


. The General Counsel of the Commission was then called, 
and he was asked the hypothetical question of ‘“whether 
a Commissioner could disqualify himself from voting if 
the effect would be to prevent action by the Commission 
upon a matter before it.”’ (R. 4995B-C.) The General 
Counsel advised that if a decision could not be reached 
without such a vote, ‘‘it would be appropriate for the 
Commission, by minute entry, to direct Commissioner 
Craven to participate on the grounds that his vote was 
absolutely essential to the performance of the Commission’s 
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statutory duties.’’ (R. 4995C.) The General Counsel then 
left the meeting. 


Commissioner Craven then stated: 


‘‘T have read the Oral Argument in this case and also 
the records necessary for me to arrive at a decision. 
Therefore, if it should become necessary for me to vote 
as a result of a directive from the other members of 
the Commission to break a tie I feel prepared to do so.”’ 
(R. 4995C.) 


The members of the Commission then discussed whether 
a voting impasse could be avoided without Commissioner 
Craven’s participation. (R. 4995C.) He himself stated 
that he believed the Commission should take more time 
to consider the case, to make certain that they were at an 
impasse. (R.4995C-D.) Accordingly, further action on the 
matter was deferred for a week. 


One week later, on March 6, 1957, the Indianapolis case 
was again brought up for consideration. The first matter 
dealt with was the Mid-West petition to reopen the record. 
Chairman McConnaughey and Commissioners Doerfer, Lee, 

‘and Mack voted to deny this petition; Commissioners Hyde 
and Bartley voted to grant the petition; Commissioner 
Craven abstained. A vote then was taken ‘‘on the Decision 

{in favor of Crosley] as presented to the Commission.’ 
Commissioners MeConnaughey, Doerfer, and Mack “‘voted 
to adopt the Decision; Commissioner Hyde voted to reopen 
the record; Commissioner Bartley voted for WIBC and 
Commissioner Lee voted for Pulliam [WIRE].’’ (R. 
4995B. ) 


Commissioner Lee—who voted against Crosley—stated 
' that Commissioner Craven had read the record, and he was 
sure that Commissioner Craven ‘‘would render his best 
judgment’’ and could vote. Chairman McConnaughey and 
- Commissioner Mack agreed. (R. 4995E.) ‘Commissioner 
Hyde stated that he did not think that they should ask 
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Craven to vote. His reasons were two: (1) they had not 


‘studied the legality of Craven’s vote sufficiently; and (2) 


the case had not been studied enough to be certain that a 
stalemate had been reached. (R. 4995F.) 


Commissioner Lee replied that Commissioner Craven 


‘had a duty to vote. Commissioner Doerfer stated that the 
delays in the case had been long, and that the three favoring 
‘Crosley had made it clear several times that they would 
‘not change their votes. Thus, said Commissioner Doerfer, 
‘even if one of the other three applicants could get all of 
ithe remaining three votes, the best that could happen [from 
‘the standpoint of one of the other applicants] would be a 


tie. (R. 4995F.) 


Four of the other six commissioners thus urged Com- 


‘missioner Craven to vote. Commissioner Hyde was op- 
‘posed; Commissioner Bartley did not take a position. (R. 


4995F.) At the request of the majority, Commissioner 
Craven did vote, preferring Crosley’s application. (R. 


4995G.) Further discussion was had (R. 4995G-J), after 
which Commissioner Craven repeated his vote for Crosley, 


‘stating: ‘‘I vote for the proposed decision and will have a 
‘statement on it.”’ (R. 4995J.) The decision and order 


granting Crosley’s application, adopted March 6 and re- 


leased March 8, 1957, shows Commissioners Hyde and 
‘Bartley dissenting and issuing statements (R. 3944-47); 


Commissioner Lee dissenting without a statement (R. 


3834); and Commissioner Craven concurring and issuing 


a statement. (R. 3948.) 


The Commission’s Decision on the Merits 


The Commission’s decision of March 6 made extensive 
and detailed findings on all issues dealt with in the hearing, 
and appellant has conceded the accuracy of those findings. 
(Brief for Appellant, p. 43.) The overall basis for its 


‘selection of Crosley, however, is most simply stated in the 
‘summation at the end of the decision. There the Commis- 
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sion concluded that under the issues presented: ‘‘WIBC 
does not furnish the assurance found with respect to 
Crosley.’’ (R. 3941.) 


While pointing out that WIBC was preferred over 
Crosley on the factors of local residence and civic partici- 
pation, the Commission ruled that WIBC ‘‘does not ap- 
proach in demonstrated past performance or in broadcast 
experience the Crosley applicant.’”? (R. 3941.) After 
noting Crosley’s pioneer efforts in the broadcast industry 
and within the areas which it serves, its activities in 
establishing its own regional network service prior to 
the availability of national network service, and the manner 
in which local events, local activities, and local control are 
emphasized in the operation of Crosley’s broadcast prop- 
erties, the Commission stated its ultimate conclusion as 
follows: 


‘Due to the several factors we have mentioned, we 
conelude that despite the inability of Crosley to de- 
velop a record in this proceeding favorable to it in 
the matters of local residence and civic participation, 
its past record and its experience provide us with 
strong assurance that its proposed Indianapolis opera- 
tion will rapidly become an integral part of the com- 
munity, and will furnish thereto an equally satisfactory 
record of service. The diversification of media factor, 
taking into consideration the number of competitive 
media shown, does not counterbalance the comparative 
superiority of Crosley in this proceeding. A grant 
of the application of Crosley Broadcasting Corporation 
would best serve the public interest.’’ (R. 3942.) 


The Commission’s June 20 Opinions 


Subsequent to the release of the Commission’s March 6 
decision granting the Crosley application and denying 
those of its competitors, a series of pleadings were filed by 
the parties. Among other things, these requested a stay 
of the effective date of the Commission’s order and re- 
argument of the case before the Commission en banc. Also, 
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petitions for rehearing based upon a variety of grounds 
were filed, pursuant to section 405 of the Communications 


Act. The pertinent pleadings here were a request for 
reargument and stay filed by WIBC on April 4, 1957 (R. 


5114-18), and a section 405 petition for reconsideration filed 


one day later by appellant (R. 5120-57). 


| A significant feature of these pleadings was the fact 
that WIBC made no claim whatsoever that Commissioner 
Craven was disqualified to vote by virtue of the engineering 
representation of WIRE by the firm with which he had been 
associated, In fact, appellant’s efforts were the very an- 
tithesis of such a contention, for it devoted a major part 
of its efforts to a request that it be permitted to reargue 
the case before Commissioner Craven? (R. 5114-16, 5151- 
53.) 


After the filing of oppositions and reply pleadings, the 
Commission on June 20 adopted two memorandum opinions 
disposing of these matters. The first was an opinion and 
order denying all requests, including that of WIBC, for 
reargument of the case before the Commission en banc. 
This was adopted by a vote of 5 to 1.® (Commissioner 
Bartley dissented; Commissioner Craven abstained.) (R. 
3987-93.) The second opinion and order dealt with the 
requests for stay and reconsideration of the Commission’s 
decision of March 6. The Commission was ‘‘evenly 
divided’’ concerning the relief requested in those pleadings, 





8 The brief for appellant contains numerous glaring misstatements of fact 
with respect to material points. For example, on page 8 of its brief WIBC 
states that in its April 5, 1957 petition for reconsideration it ‘‘contended 
that Commissioner Craven was absolutely disqualified because of his prior 
representation of a party to the proceeding.’’ Significantly, no record refer- 
ence is given to support such a claim (as is true in many places in appellant’s 
brief), and, in fact, that point was not raised at all in the April 5 petition 
for reconsideration. 


, 9In its brief, WIBC states (perhaps inadvertently) that its request for 
reargument was denied by a vote of three to three. (Brief for Appellant, 
p- 8.) This is incorrect; its request for reargument was denied by a vote of 
five to one. 
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and such relief was accordingly denied. Commissioners 
McConnaughey, Doerfer and Mack voted to deny those 
petitions ; Commissioners Hyde, Bartley and Lee dissented ; 
Commissioner Craven abstained. (R. 3981-86.) 


The Post-June 20 Pleadings 


‘June 20, 1957 was the date on which the Commission 
denied the various petitions for stay, rehearing, and 
reargument which had been directed against the March 6 
grant of Crosley’s application. WIBC’s appeal in Case 
No. 14,035 is directed against those actions, and was filed 
on July 19, 1957. 


Subsequent to the June 20 opinions and orders, another 
series of documents were filed by the parties. These later 
matters are the subject of WIBC’s second appeal (filed 
November 25, 1957) in Case No. 14,231. Insofar as the 
later pleadings are pertinent here, they may be identified 
as follows: 


1. On July 1, 1957, WIBC filed a petition for reconsider- 
ation and/or reargument.”° (R. 6965-68.) This was directed 
to the matters dealt with in the Commission’s June 20th 
3—3 denial of all of the parties’ original petitions for 
reconsideration. It was opposed by Crosley on July 11 
(R. 6970-73), and WIBC filed a reply on July 18. (R. 6975- 
82.) 

2. On August 9, 1957, WIBC filed another petition for 
a stay of the effectiveness of the decision granting Crosley’s 
application. (R. 6984-86.) (Its prior petition for stay had 
been denied with its prior petition for rehearing, R. 3981- 
84.) This was opposed by Crosley on August 14. (R. 6988.) 

3. On August 13, 1957, Crosley filed an application for 
modification of its construction permit. That application 





10 In that petition, unlike its brief before this court, WIBC acknowledged 
that its request for reargument had been denied by a 5-1 vote. Further, 
WIBO specifically stated that it was not requesting reconsideration of that 
denial. (R, 6966, n, 2.) 
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requested Commission approval of certain engineering 
modifications in Crosley’s proposed operation." (R. 7144 
51.) 


' 4. On September 13 and 18 and on October 8, 1957, 
appellant submitted a series of letters in opposition to 
Crosley’s efforts to construct and operate its station as 
soon as possible. WIBC first asked that Crosley be pre- 
vented from conducting its program tests and that its 
license application be designated for hearing. (This request 
is not a part of the record.) Two later letters charged 
that Crosley had made certain equipment changes while 
its modification application was pending, and asked that 
the modification application be denied on this ground. 
(R. 7116-17, 7121-23.) 


The Commission’s Actions of October 25, 1957 


. On October 25, 1957 the Commission took a series of 
actions relating to the previously described filings of WIBC 
and Crosley, as well as to certain pleadings filed by the 
other parties to the proceeding. The October 25 actions 
are those presented to the court by WIBC in Case No. 
14,231, and may be described as follows: 


1. A memorandum opinion and order denying, among 
other pleadings, WIBC’s July 1, 1957 petition for recon- 
sideration and/or reargument, and WIBC’s August 9 

11 Crosley originally filed an application for channel 8 in Indianapolis on 
January 28, 1948. Subsequently, it was decided to seek channel 13, with the 
application for the latter channel having been filed on December 1, 1953. 
(R, 6271-6378.) 

! More than four years elapsed between the filing of the channel 13 applica- 
tion and the Commission’s granting thereof on March 6, 1957. During that 
period, equipment manufacturers made considerable improvements in their 
products, Accordingly, when it came time to construct its station, Crosley 
wished to use the newest and best type of transmitter and antenna, The 
August 13 modification application merely specified such new equipment. 
Ordinarily, applications of this type are handled perfunctorily by the Com- 
mission’s staff. Here, however, WIBC sought to make an issue of these 


changes. 
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request for a stay of the Commission’s decision. Commis- 
sioners Doerfer, Craven, Ford and Mack joined in this 
action; Commissioners Bartley and Hyde dissented; and 
Commissioner Lee did not participate. (R. 6937-51.) 


2. A memorandum opinion and order rejecting the 
attacks against the June 20 memorandum opinion and 
order which sustained Commissioner Craven’s participation 
in the March 6 decision. Commissioners Doerfer, Ford 
and Mack joined in this action; Commissioners Bartley 
and Hyde dissented ; Commissioner Lee did not participate ; 
and Commissioner Craven abstained. (R. 6952-56.) 


3. A memorandum opinion and order denying petitions 
to reopen the record, for stay, and to designate for hearing 
Crosley’s application for modification of construction per- 
mit (to modernize its engineering equipment). Commis- 
‘sioners Doerfer, Craven, Ford and Mack took this action; 
Commissioner Hyde abstained; Commissioner Bartley dis- 
sented; and Commissioner Lee did not participate. (R. 
6957-64.) 


4, The last action taken by the Commission on October 
25 was a letter addressed to the losing applicants. (R. 
7124-25.) In it, the Commission rejected the request that 
the issuance of a program test authorization to Crosley be 
withheld. It further noted that Crosley’s modification 
application specified only transmitter and antenna type 
changes, and ‘‘will not result in any changes whatsoever 
in the operation of WLWI as proposed by Crosley in the 
comparative hearing.’’ (R. 7124.) Similarly, the Com- 
mission held that the equipment changes which had actually 
been made already by Crosley were de minimis, and ‘‘to 
compel destruction or removal of such equipment would 
work a futile result.’’ (Ibid.) The Commission accordingly 
granted approval of the equipment changes, and rejected 
the requests that the modification application be denied 
or designated for hearing. (R. 7125.) 
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The appeal in Case No. 14,231 was taken by WIBC from 
‘these October 25 actions on November 25, 1957. 


STATUTES INVOLVED 


Among the statutes which are included in the supple- 
‘ment to the Brief for Appellant are those which are rele- 
vant to the court’s decision herein. 


SUMMARY OF ARGUMENT 
I 


The Commission’s March 6, 1957 decision granting the 
application of intervenor Crosley Broadcasting Corpora- 
‘tion and denying those of appellant WIBC and two other 
‘applicants was validly adopted, either with or without the 
vote of Commissioner T,. A. M. Craven. 

Any objection which appellant might otherwise have had 
concerning the validity of Commissioner Craven’s partici- 
‘pation was waived by its own conduct. Initially, its counsel 
‘stood silent at the outset of the oral argument with actual 
‘or constructive knowledge of all relevant facts when the 
‘parties were asked whether they had any objection to the 
‘future participation of ‘‘any Commissioner who is not 
present.’’ This waiver extended to all facts concerning 
Commissioner Craven (who had already been nominated), 
including his qualification, or lack thereof, in view of his 
‘earlier professional associations. Appellant cannot now 
‘invalidate the Commission’s action, or prejudice other 
parties, by taking a position which it once determined not 
to take. 

There is a further reason why WIBC cannot now chal- 
lenge the qualification of Commissioner Craven to partic- 
‘ipate in this case on the basis of his former engineering 
'firm’s professional association with WIRE, one of the other 
‘applicants. Appellant failed to make this claim at the 
‘administrative level, and cannot assert it now. No plead- 
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ing filed or action taken by WIBC prior to the Commis- 


‘sion’s June 20 rulings voiced any objection to Commis- 
sioner Craven’s participation on this ground; on the 
contrary, further argument before him was requested. 


Section 405 of the Communications Act precludes judicial 


‘review of questions, such as this, which have not first 


been presented to the Commission for decision. 

In any event, the decision favoring Crosley was validly 
adopted even without Commissioner Craven’s vote. On 
March 6, prior to Commissioner Craven’s vote for Crosley, 
Chairman MeConnaughey and Commissioners Doerfer and 
Mack voted to adopt the decision; Commissioner Hyde 
voted to reopen the record; Commissioner Bartley voted 
for WIBC; and Commissioner Lee voted for WIRE. The 
vote thus was 3-1-1-1 in favor of Crosley. A quorum being 


present, only a plurality (as opposed to a majority) was 


necessary for valid Commission action. 


II 


In its decision of March 6, the Commission made proper 


- findings of fact and reached proper conclusions, and its 


judgments were reasoned. Contrary to appellant’s con- 
tention, Crosley’s superiority in other important compara- 


- tive criteria outweighed its diversification disadvantage. 


Further, the factor of diversification of control of media 
of mass communications was but one of many issues in 
the comparative hearing. Absent procedural or other legal 
error, the function of selection from a group of qualified 
applicants is for the Commission rather than the courts. 


pan 


Case No. 14,231 cannot be used, either singly or in com- 
bination with Case No. 14,035, in an attempt to attack the 
validity of the Commission’s basic decision of March 6. 
Case No. 14,231 relates to the Commission’s October 25 
actions which, in turn, were based on pleadings and events 
occurring subsequent to the Commission’s rulings on the 
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parties’ original petitions for stay, rehearing, and reargu- 
ment. The 30-day limitation periods prescribed by sec- 
tions 402(b) and 405 of the Communications Act preclude 
the use of such untimely matters in the fashion attempted’ 
by appellant. 


IV 


The Commission’s actions of October 25 were themselves 
correct and proper. Except for the granting of Crosley’s 
application for modification of construction permit, the 
Commission’s October 25 actions disposed of matters 
which had been decided in its earlier actions of March 
6 and June 20, but which had been raised repetitiously and 
invalidly by appellant. Crosley’s modification grant was 
necessary to authorize certain modernizing equipment 
changes which already had been made, and which were 
necessary to the proper operation of its station. The Com- 
mission found these changes to be de minimis in character 
and in no way affecting its basic decision selecting Crosley 
as the best qualified applicant. The circumstances con- 
sidered, the Commission’s treatment of appellant and its 
claims actually was indulgent rather than arbitrary and 
capricious. 

ARGUMENT 
I 
PRELIMINARY STATEMENT 


We have been unable to agree with counsel for appellant 
concerning the number and the character of the questions 
presented in these appeals. We believe that the difficulty 
lies in appellant’s failure (or reluctance) to distinguish 
between the two cases which it has brought. Case No. 
14,035 relates to the validity of the Commission’s basic 
decision of March 6, 1957, granting Crosley’s application. 
Case No. 14,231 relates to post-decision matters which 
were purely ancillary or supplementary to the basic deci- 
sion. The cases present different questions, and they relate 
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to different time periods. They cannot be grouped together 
in an attempt to create questions in both cases which exist 
in only one. We therefore will deal with the questions 
presented as agreed upon by intervenor and appellee. 


0 


THE COMMISSION'S DECISION AND ORDER OF MARCH 6 WAS 
'VALIDLY AND PROPERLY ADOPTED, AND APPELLANT’S 
SUBSEQUENT REQUEST FOR REARGUMENT WAS PROPERLY 
DENIED 

WIBCO’s principal claim against the Commission’s basic 
decision of March 6, 1957, is that Commissioner Craven’s 
vote was necessary to the result reached and that his vote 
was not valid. We assert that the Commission’s action of 

March 6 was valid, with or without the vote of Commis- 

sioner Craven. 


A. Appellant Has Twice Waived Any Objection to 
Commissioner Craven's Participation 
As has been noted supra, the record reveals that the 
following transpired at the outset of the oral argument 
before the Commission (R. 3741) : 


The Chairman: ‘‘Gentlemen, do you have any objec- 
tion to any Commissioner who is not present participat- 
ing in this proceeding?”’ 

(No response.) 

The Chairman: ‘‘You may proceed.’’ 


_ There can be no real doubt that the failure of counsel for 
appellant to object to that clear inquiry put by the Chair- 
man of the Commission at the oral argument now bars any 
claims advanced by WIBC concerning Commissioner 
Craven’s vote. This is so because all relevant facts were 
then known, and appellant’s silence constitutes an irrevo- 
eable waiver. 

Counsel for WIBC (as well as all other counsel in the 
proceeding) had actual or constructive knowledge of the 
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following facts at the time of the above-quoted inquiry 
by the Chairman: T. A. M. Craven, a man who had served 
‘an earlier seven year term as a member of the Federal 
Communications Commission,” had been nominated by the 
President on May 18, 1956 to become a commissioner for 
the term beginning July 1, 1956.7* Since about 1952, Com- 
missioner Craven had been a member of the engineering 
consulting firm of Craven, Lohnes & Culver. Mr. Ronald 
Culver, a member of that firm, had prepared the engineering 
| portions of the original application filed by WIRE in 1948, 
and he prepared amendments to that application both 
before and after Commissioner Craven joined the firm. 
(See pp. 6-7, supra.) The record shows no personal par- 
ticipation by Commissioner Craven whatsoever on behalf 
-of WIRE, or by any representative of the firm of Craven, 
‘Lohnes & Culver in the taking of evidence or at any other 
‘stage of the hearing before the Commission. Questions 
concerning the coverage of the proposed stations had been 
eliminated as an issue by stipulation of all parties, and 
the engineering matters dealt with by Mr. Culver and his 
firm thus were eliminated from the area of controversy. 
(R. 3837, n. 3.) 

All lawyers practicing before the Commission, including 
counsel for appellant, knew that a case such as the present 
‘one—involving multiple parties and a voluminous record— 
could not be disposed of by the Commission until long 
after oral argument. It was highly probable, if not certain, 
that the comparative proceeding could not have been de- 
‘cided by the Commission on the merits until well after 
the expiration of Commissioner Webster’s term on June 
30, 1956. This is true because it is the function of the 





12 Commissioner Craven’s prior term as a member of the FCC was from 
. August 25, 1937 to June 30, 1944. 23d Annual Report of the Federal Com- 
munications Commission to Congress, p. 166 (1957). Commissioner Craven 
is the only man ever to serve two separate terms as a member of the FCC. 
(Id. at 19.) 


13 102 ConG. Rec. 8516 (May 18, 1956). 
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Commission’s review staff to prepare a decision according 
to instructions voted by the commissioners. The vote on 
instructions is taken after oral argument, and, after the 
preparation of such a decision, a later vote is taken on 
its adoption. 

WIBC attempts to avoid the consequences of its conduct 
by making two claims. The first is that the Chairman’s 
inquiry, since it contained the term ‘‘commissioner,’’ could 
relate only to then-Commissioner Webster and to no one 
else. The second is that appellant had a right to rely 
upon Commissioner Craven’s non-participation since he 
himself stated that he would abstain. Neither claim is 
valid. 

Appeliant’s claim that the Chairman’s inquiry related 
solely to Commissioner Webster is, at best, unrealistic. 
The terms of the inquiry were not so limited, nor did the 
circumstances impose any such limitation. 

It was well known that Commissioner Webster had less 
than six weeks to serve as a member of the Commission, 
and that no case such as this one could possibly be dis- 
posed of so quickly. Moreover, the circumstances were 
such as to suggest strongly that the Chairman’s inquiry 
was directed to Commissioner Craven’s future participa- 
tion—and not otherwise. This is true not only because 
of the then-existing fact of Craven’s nomination to replace 
Commissioner Webster, but also because of the fact that 
Commissioner Webster was the only one absent. The 
Chairman, it will be recalled, asked if there were any 
objection to future participation by ‘‘any Commissioner’’ 
who was not present. (R. 3741, emphasis added.) To 
construe what occurred as amounting to less than consent 
for Commissioner Craven to participate in the Commis- 
sion’s decision would render human conduct meaningless. 
WIBC’s claim that it had the right to rely on Commis- 


 14This has been the procedure since the 1952 amendment of section 5(e) 
of the Communications Act. Act of June 19, 1934, c. 652, § 5, 48 Star. 1068, 
as amended, 66 Srar. 712, 47 U.S.C. § 155(¢). 
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sioner Craven’s representation to the Senate subcommittee 
concerning nonparticipation is frivolous. A mere recital 
of the dates is sufficient to demonstrate this. Appellant’s 
counsel stood mute when the Chairman’s inquiry as to 
future participation by any commissioner was made at 
the oral argument on May 25, 1956. Craven’s representa- 
tion to the Senate subcommittee was not made until June 
7, nearly two weeks later. 

What has been said concerning the likelihood or possi- 
bility of Commissioner Craven’s participation in this case 
also relates to appellant’s claims concerning his disqualifica- 
tion because of his former firm’s professional association 
with one of the applicants. The fact that Commissioner 
Craven had been a member since about 1952 of the engi- 
neering firm employed by WIRE was well known to 
counsel for appellant. The limited nature of this firm’s 
participation in this proceeding and the fact that Com- 
missioner Craven did not participate personally was like- 
wise well known to WIBC’s counsel. Commissioner Craven 
was either disqualified or he was not. One cannot do what 
appellant seeks to do here—waive an objection conditioned 
upon the result. Commissioner Craven was no less eligible 
to vote after he had voted for Crosley than he was before, 
and WIBC cannot with any merit now assert otherwise. 

_ It cannot be doubted that the foregoing conclusively 
demonstrates that WIBC effectively waived any objection 
to Commissioner Craven’s acting in this case by failing 
to object to the future participation of ‘‘any Commis- 
sioner’? who was not present at the oral argument. But 
there is a further reason why WIBC cannot now chal- 





15 Appellant seeks to create the impression that Commissioner Craven 
singled out this case and vowed to the Senate subcommittee prior to his con- 
firmation that under no circumstances would he participate therein. Actually, 
he never took any part in this case, but the firm which he joined did. Ac- 
cordingly, when he testified prior to his confirmation, he stated his intention 
to disqualify himself from some 45 matters in which the Craven, Lohnes & 
Culver firm had furnished engineering counsel. This case was merely one of 
the 45. Hearings, supra note 6, at 68-69. 
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lenge Commissioner Craven’s qualification to vote because 
of his former firm’s professional association with WIRE. 
This arises out of the fact that, prior to the Commission’s 
June 20 rulings, WIBC voiced no objection to Commis- 
sioner Craven’s participation on this ground. To permit 
appellant now to single out this objection to Commisssioner 
Craven’s participation would not only be unconscionable, 
but contrary to law as well. Section 405 of the Communi- 
cations Act not only provides for the filing of petitions 
for rehearing, but also establishes the legal consequences 
of such action. Among other things, it provides that the 
filing of such a petition shall not be a condition precedent 
to judicial review except where the party seeking such 
review ‘‘relies on questions of fact or law upon which 
the Commission has been afforded no opportunity to 
pass.’”® This is such a case. 

WIBC did file a section 405 petition for rehearing, 
which was labeled (as is often the case) a ‘Petition for 
Reconsideration.’’ That pleading was voluminous. (R. 
5120-57.) But nowhere did appellant make any claim what- 
soever that Commissioner Craven was disqualified by 
virtue of his former firm’s engineering representation of 
one of the parties to the hearing. In fact, WIBC did 
quite the opposite, for a major part of its effort were 
devoted to requesting reargument before Commissioner 
Craven. (R. 5151-53.) Similarly, in its reply to the op- 
positions to its petition for rehearing (R. 3972-79), WIBC 
never claimed that Commissioner Craven was disqualified; 
rather, it argued solely against the fact that he had not 
heard oral argument. (R. 3977.) By not having chal- 
lenged Commissioner Craven’s qualifications to vote in its 
petition for rehearing on the basis of his former firm’s 
representation of one of the parties, appellant is now 





16 Act of June 19, 1934, c. 652, § 405, 48 Star. 1095, as amended, 66 Star. 
720, 47 U.S.C. § 405. 
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precluded by section 405 from presenting such a claim to 
this court.” 

There is, of course, a reason why WIBC has suddenly 
proclaimed that Commissioner Craven was disqualified to 
vote by virtue of Mr. Culver’s representation of WIRE, 
despite the fact that this point was never urged before 
the Commission. The reason is this court’s recent opinion 
in the case of Trans World Airlines, Inc. v. Civil Aero- 
nautics Board.® 


The facts of the TWA case differ radically from those 
presented here. There, the deciding vote in a proceeding 
before the CAB was cast by Chairman Ross Rizley. Prior 
' to being named to the CAB, Chairman Rizley had been 
Solicitor of the Post Office Department. As such, he par- 
ticipated as an advocate against TWA in the very dispute 
in which he subsequently cast the deciding vote against the 
airline. 

This court—quite properly, in our view—reversed the 
CAB in the TWA case, for the facts there were strong 
- and TWA had urged repeatedly throughout the proceeding 
- that Chairman Rizley was disqualified by virtue of his 
advocate’s roll before he became a commissioner. In 
' reversing, the court stated as a general proposition that 
' @ person who participates in a proceeding on behalf of a 
party should be precluded from later voting on the matter 
if he subsequently becomes a member of the body which 
decides the case. We have no quarrel with such a propo- 


17 See Southwestern Publishing Co. v. FCC, 243 F. 2d 829, 833 (D.C. Cir. 
1957). After the Commission denied its section 405 petition for rehearing, 
WIBC on July 1, 1957 filed a second petition for reconsideration, (R. 
6965-68.) Such a pleading was defective, for section 405 does not authorize 
a series of petitions for rehearing successively aimed at the same decision. 
Moreover, while WIBC erroneously claimed in its latter defective pleading 
that Commissioner Craven himself had represented one of the parties (R. 
6966), nonetheless WIBC still did not claim that he was thereby disqualified 
to vote. Rather, it again asked alternatively that reargument be granted. 
(R. 6965.) 


18 Case Nos. 12,582 and 13,363, decided January 23, 1958. 
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sition; however, appellant errs in seeking to give it appli- 
eability here.?® 

In its eagerness to create a procedural error in this 
case, appellant has seized upon the TWA case to raise a 
point which was never presented below. In its attempt 
to fit this case into the factual context of the court’s general 
holding in that ease, WIBC has taken considerable liberties 
with the record. It repeatedly states that Commissioner 
Craven had participated personally in the comparative 
hearing, and throughout its brief WIBC claims that Com- 
missioner Craven had been an ‘‘advocate’’ in the case.” 

Such claims are totally unsupported by the record. The 
record shows absolutely no personal participation by Com- 
missioner Craven at any stage of the hearing. Several years 
after WIRH’s application was prepared and filed, Commis- 
sioner Craven joined the engineering firm which had repre- 
sented and continued to represent that applicant. That is 
all. Moreover, when Commissioner Craven did vote, he did 
not vote in favor of the applicant which his former en- 
gineering firm had represented. Thus, in no sense is the 
recent TWA case applicable here. However, even if the 
two cases were no so readily distinguishable, appellant’s 
waiver is controlling. It related to identity, and identity 
included qualification or lack of qualification. 

A great deal of appellant’s brief is devoted to hypo- 
thetical discussions concerning Commissioner Craven and 
his vote. We shall not deal with them extensively, because 
they have no relevance. For example, we certainly agree 
with appellant that fairness and equity require an im- 
partial, disinterested, and independent tribunal (Brief for 
Appellant, pp. 15-16), and we agree that there is no logical 
distinction between a lawyer and a non-lawyer when the 
individual concerned actually does act in the role of an 





19 ‘Never rely on a quoted extract from an opinion, unless it accurately 
sums up the decision on a point. Sentences out of context rarely mean 
what they seem to say, and nobody in the whole world knows that 
better than the appellate judge.’’ 

Prettyman, Some Observations Concerning Appellate Advocacy, 39 Va. L. Rev. 
285, 295 (1953). 
2 Brief for Appellant, pp. 7, 12, 13, 14, 16, 17, 19, 20, 26, 32, 33, 34. 
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advocate (Brief for Appellant, p. 20). However, such facts 
are not here present, and, contrary to appellant’s basic 
contention, it did waive any objection to Commissioner 
Craven’s participation. Having done so, neither the rule 
of administrative necessity discussed by WIBC (Brief for 
Appellant, pp, 22-23) nor other theoretical arguments have 
any place here. Moreover, not only is the original waiver 
clear, but appellant failed to raise the matter of the en- 
gineering representation before the Commission in its peti- 
tion for reconsideration. It thus is precluded by statute 
from presenting this question to the court. (47 U.S.C. 
§ 405.) 


B. The March 6 Decision Was Legally Adopted Even Without 
oner Craven's Vote 


If for any reason it can now be said that Commissioner 
Craven’s vote to adopt the Commission decision was in- 
valid, the decision nevertheless was adopted legally. This 
is so because his concurring vote was not, as a matter of 
law, necessary to the result reached. 

We have stressed supra that WIBC, not once but twice, 
waived any possible objection to Commissioner Craven’s 
vote—first when it consented to future participation in the 
ease by ‘‘any Commissioner’’ who was not present at oral 
argument, and second when it failed (as required by sec- 
tion 405 of the Act) to present to the Commission the ques- 
tion of whether Commissioner Craven might have been dis- 
qualified by virtue of his former firm’s engineering repre- 
sentation of WIRE. For the purpose of argument, how- 
ever, let us hypothetically disregard these bars to WIBC’s 
claims, and assume that Commissioner Craven’s vote was 
invalid. Even then, the decision granting Crosley’s appli- 
cation was validly adopted. 

Section 409(b) of the Communications Act confers upon 
‘a party to an adjudicatory hearing the right to present 
oral argument to ‘‘the Commission’’ before the entry of a 
final decision." Section 4(h) of the Act provides that four 


21 Act of June 19, 1934, ¢. 652, § 409, 48 Sra. 1096, as amended, 66 Sra. 
721, 47 U.S.C. § 409(b). 
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members of the Commission constitute a quorum.” We are 
aware that section 409(b) can, and perhaps should, be con- 
strued as having individual as well as collective applica- 
tion—as requiring those who decide to hear oral argument. 
But even if this section of the Act is so construed, there is 
no basis for the statements appearing throughout appel- 
lant’s brief to the effect that Commissioner Craven’s vote 
was legally necessary. Such statements are based upon a 
misunderstanding of the law on this subject. Only the con- 
currence of a plurality—as distinguished from a majority— 
of the quorum required by section 4(h) is necessary for 
legal action by the Commission. This plurality, all of 
whom had heard oral argument, was present and acted at 
the March 6 meeting. 

The record discloses that at the first meeting on Febru- 
ary 27 all commissioners were present. All but Commis- 
sioner Craven had heard oral argument and were otherwise 
qualified to act. With Commissioner Craven abstaining, 
a vote was taken. Chairman McConnaughey and Commis- 
sioners Doerfer and Mack favored Crosley; Commissioners 
Hyde and Bartley voted against the decision; and Commis- 
sioner Lee favored WIRE (Indianapolis Broadcasting, 
Inc.). (R.4995A.) After discussions concerning the manner 
in which the vote should be taken, Commissioner Craven’s 
eligibility to vote, and the necessity for his vote, the Com- 
mission’s General Counsel was called to the meeting. (R. 
4995B.) The General Counsel’s opinion was solicited on 
the question of whether (notwithstanding his expressed 
reluctance so to do) Commissioner Craven could cast a vote 
if it should be necessary for Commission action. After an 
affirmative reply by the General Counsel, further discus- 
sions were had which resulted in deferring the matter until 
the next meeting. (R. 4995C-D.) 

At the second meeting on March 6, all commissioners 
were again present. Chairman McConnaughey first re- 
quested a vote on the Mid-West petition to reopen the rec- 
ord to change its proposal. The petition was denied by a 


22 Act of June 19, 1934, ¢. 652, § 4, 48 Srar. 1064, 47 U.S.C. § 154(h). 
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| 4-2 vote, with Commissioner Craven abstaining. (R. 4995E.) 
_ The Commission’s minutes then show the following: 


‘‘The Chairman then requested a vote on the Decision 
[in favor of Crosley] as presented to the Commission. 
Commissioners McConnaughey, Chairman; Doerfer 
and Mack voted to adopt the Decision; Commissioner 
Hyde voted to reopen the record; Commissioner Bart- 
ley voted for WIBC and Commissioner Lee voted for 
Pulliam [WIRE].’’ (BR. 4995E.) 


Thus, at that stage, Crosley had three votes, WIBC had 


- one vote, and WIRE had one vote. Commissioner Hyde 
| did not vote for any applicant, but voted to reopen the 
~ record as Mid-West had requested. With Commissioner 


Craven abstaining, the actual vote was 3-1-1-1 in favor of 
Crosley. Crosley thus received the votes of a qualified 
plurality of a quorum. Nonetheless, further discussion 


| was had, with Commissioner Doerfer noting that he, Chair- 


man McConnaughey, and Commissioner Mack had several 


| times made it clear that they would not change their votes. 


Thus: ‘‘If Commissioner Craven does not vote, that leaves 


_ only 3 other votes. The best these can do is create an 


interminable tie.’? (R. 4995F.) That is, a tie would result 


| if—and only if—one other applicant received all three of 


the other votes. 
After being requested to do so by four of his colleagues, 


: Commissioner Craven thereafter recorded his vote for the 


_ proposed decision favoring Crosley and indicated that he 


' would later release a statement. (R. 4995G, J.) However, 


the official vote on the decision prior to Commissioner 
Craven’s vote was 3-1-1-1 in favor of Crosley. In view of 
this, we strongly assert that all action taken on March 6 


- subsequent to the first vote that day was and is unnecessary 
' for the legal adoption of the decision here under review. 





23 His vote is unexplained, but was unorthodox since the Commission col- 
lectively had formally voted to deny the Mid-West petition to reopen the 
record. Thus, when the ultimate comparative choice among the four applicants 
was before the Commission, Commissioner Hyde did not select an applicant 
| but cast his vote instead on the basis of an ancilliary matter which already 
had been disposed of. 
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The question to be decided here is not what appellant’s 
counsel, or the Commission’s General Counsel, or the Com- 
mission regarded the law to be. It is rather: What is the 
law? We submit that the applicable rule of law is as old 
as democratic government itself. It is that in the absence 
of a specific mandate such as a constitutional provision, a 
rule of legislative assembly, or a statutory provision, only 
a plurality, as distinguished from a majority, vote is neces- 
sary for legal action. Since neither the Communications 
Act nor any other applicable statute contains any contrary 
provision, the plurality rule was and is applicable here. 

' Extensive research has disclosed few pertinent cases, but 
this is due as much to the novelty of the factual situation 
as to the rule of law involved. In court pr~eedings, for 
example, even where there are multiple parties, only one 
of two alternatives is usually open for adoption by the 
court. On appeal, a case is either affirmed or reversed. 
Even in those cases in which multiple opinions are released, 
with no true ‘‘majority opinion,’’ there nevertheless exists 
a majority vote as to the actual disposition of the case.” 
Similarly, trial courts find either for the plaintiff or the 
defendant, and the great majority of administrative hear- 
ings do not involve comparative choices between multiple 
applicants.* 

But there is no real dispute concerning either the plural- 
ity rule or the reasons for it. A majority as distinguished 
from a plurality is required only in response to a specific 
and overriding mandate, because otherwise the necessary 
and orderly functioning of government would be unduly 
and unnecessarliy impeded.” In virtually every decided 


%£E.g., Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123 
(1951). 


23 Excluding the communications field, in only two other fields of admin- 
istrative law are multiple party proceedings likely to occur. They are 
regulated by the Federal Power Commission and the Civil Aeronautics Board, 
both of which are comprised of only five members, Thus, barring an unlikely 
2-1-1-1 vote split in those agencies, every action taken by them of necessity 
would be taken by a majority rather than by a plurality. 

26 Not only does the Communications Act contain no requirement that the 
Commission act only by a majority vote of its total membership, but two 
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case relating to elections or legislative proceedings, liber- 
ality is the rule as long as specific requirements are com- 
plied with. For example, Article V of the United States 
Constitution provides that Congress may propose constitu- 
tional amendments ‘‘whenever two-thirds of both Houses 
shall deem it necessary.’’ Assuming the presence of a 
quorum, the Supreme Court has held that this means two- 
thirds of those present—not two-thirds of the total mem- 
bership of Congress.” 

An early case in point is that of State ex rel. Attorney 
General v. Anderson, 45 Ohio St. 196, 12 N.E. 656 (1887). 
The holding and reasoning of the Supreme Court of Ohio 
are not only persuasive but compelling here. In that case, 
the vote of a six-member city council was involved. Its 
membership split 3-2-1 in voting for its president. The 
court sustained the vote, holding that a plurality was suffi- 
cient in the absence of a statutory requirement of a ma- 
jority. In so doing, it stated: ‘‘Our conclusion is that... 
a quorum of the members being present and voting for 


existing sections of the Act specifically provide for liberality in the per- 
formance of the agency’s duties. Section 4(i), 47 U.S.C. § 154(i), states: 


‘¢The Commission may perform any and all acts . . . not inconsistent 
with this Act, as may be necessary in the execution of its functions.’’ 
Section 4(j), 47 U.S.C. § 154(j), provides: 


‘<The Commission may conduct its proceedings in such manner as 
will best conduce to the proper dispatch of business and to the ends 
of justice.’’ 


27 National Prohibition Cases, 253 U.S. 350, 386 (1920); see also Missouri 
Pacific Ry. v. Kansas, 248 U.S. 276 (1919). 


In the early case of Cass County v. Johnston, 95 U.S. 5 Otto. 360 
(1877), the Supreme Court dealt with a statutory requirement that a two- 
thirds vote be obtained under certain circumstances. It held that only two- 
thirds of those actually voting was required, rather than two-thirds of the 
entire potential electorate. The Court stated that this is ‘‘the established 
rule’’ as to elections and that: 


‘<Any other rule would be productive of the greatest inconvenience, and 
ought not to be adopted, unless the legislative will to that effect is 
clearly expressed.’’ 
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candidates, a plurality of the votes cast is sufficient to 
elect.’’ * (45 Ohio St. at 203, 12 N.E. at 659.) 

‘It must be borne in mind that here, as in the usual com- 
parative proceeding, each applicant had been determined 
to be legally, technically, and financially qualified to oper- 
ate its proposed station before the taking of any evidence. 
Thus the original 3-1-1-1 vote taken on March 6 cannot be 
construed as a vote against the basic qualifications of any 
applicant, but only as a preference for the applicant receiv- 
ing the plurality. The choice to be made, and the choice 
made here, was which of several qualified applicants would 
best serve the public interest and the plurality vote which 
Crosley received was sufficient for valid action. 

When the minutes of the Commission’s executive meet- 
ings of February 27 and March 6, 1957 are considered, to- 
gether with the decision released on March 8, an even more 
compelling case is made for the plurality rule. This is true 
whether each individual vote was for the adoption of a 
particular document, or for or against a particular appli- 
cant. The first recorded vote at the March 6 meeting was 
clear (R. 4995E), and nothing subsequently said or done 
by the participating commissioners gives any different 
meaning to the action then taken. 





28In the course of its opinion, the court further said (45 Ohio St, at 
200-01, 12 N.E. at 658): 


“*In McCrary on Elections (section 197) the general rule is thus 
stated: ‘In the absence of any statutory provision expressly requiring 
more, a plurality of the votes cast will be sufficient to elect. It is only 
where the statute so provides that a majority of all the votes cast is 
necessary to the choice of an officer. In this country, where candidates 
may be numerous, and the votes of the electors divided among a number 
of different persons, to require a majority to elect would be to prevent 
a choice in very many cases. Hence it is that a majority is seldom re- 
quired in a popular election.’ 

‘And in Cooley on Constitutional Limitations (page 620) it is said 
that, ‘unless the law under which the election is held requires more, a 
plurality of the votes cast will be sufficient to elect, notwithstanding 
these may constitute but a small portion of those who are entitled to 
vote.’ 2? 
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Chairman McConnaughey and Commissioners Doerfer 


‘and Mack voted for the decision, without qualification. 
‘This is clear from the minutes of the actual vote, and from 
the face of the decision. (R. 3834, 4995E.) The decision 


records Commissioner Lee as dissenting (R. 3834), with the 
minutes making clear the fact that he voted ‘‘for Pulliam’’ 


(WIRE). (R. 4995E.) Commissioner Hyde voted to re- 


open the record, with his views being expressed in a dis- 
senting statement. (R, 3944.) Commissioner Bartley, in 


a dissenting statement, expressed a qualified preference for 
' WIBC, but expressed dissatisfaction with the Commission’s 


action on other grounds. (R. 3945-47.) The minutes, as 


has been noted, reveal that his actual vote had been cast in 
favor of WIBC. (R. 4995E.) 


It is therefore manifestly clear that the decision grant- 
ing Crosley’s application and denying those of its com- 
petitors received three votes prior to Commissioner 


- Craven’s participation, and that no other document or ap- 


plicant received more than one vote. Thus, even before 
Commissioner Craven was induced to vote, a plurality 


' (three) of a qualified quorum (six) approved the decision 


appealed from. This satisfied all legal requirements. Com- 


' missioner Craven’s later concurrence in this action was 


- reassuring and further indicative of Crosley’s superiority, 


but not controlling. 





C. Appellant’s Other Claims With Respect to Commissioner 
Craven and the Adoption of the March 6 Decision Are 
Without Merit 


For the foregoing reasons, we believe that the Commis- 
sion’s decision of March 6 was legally adopted. This is 
true either with or without the concurring vote of Commis- 
sioner Craven. The petitions for reargument subsequently 
filed by appellant and the other losing applicants involved 
purely a matter of discretion, rather than right, and, in the 


circumstances of this case, were correctly denied. 


We have not regarded it as necessary to explore and 
answer all of appellant’s contentions concerning these sub- 
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jects. They are too many, too diverse, and often without 
record references and support. However, it should be 
noted that two other claims which are made frequently by 
WIBC are lacking in substance. 

Appellant repeatedly characterizes WIRE and WIBC as 
‘thistoric competitors’’ assuming ‘‘sharply antagonistic 
positions.’’ (Brief for Appellant, pp. 2, 16.) It thus en- 
deavors to impute to Commissioner Craven, as a one-time 
member of the engineering consulting firm which repre- 
sented WIRE, an active antagonism toward WIBC. This 
is nonsense, because the case was a four-party compara- 
tive proceeding in which the interests of each applicant 
were basically and necessarily antagonistic to those of 
each other applicant. 

- That Commissioner Craven’s identification with WIRE 
was neither personal nor active has already been explained 
at considerable length. (See pp. 67, 21, supra.) But 
even if appellant’s characterizations of Commissioner 
Craven or his attitude were in any respect correct, those 
facts were known to WIBC at the time of oral argument 
as well as now. The conduct of appellant’s counsel in con- 
senting to future participation by any Commissioner at the 
time of oral argument—while Commissioner Craven’s nomi- 
nation was pending confirmation by the Senate—is not only 
a complete but a final answer to appellant’s present claims. 
(R. 3741.) 

In a further effort to create the impression that the atti- 
tude of Commissioner Craven was one of personal antag- 
onism to it, appellant claims that a vote by him for his 
former’s firm’s client would have been a nullity, but that a 
vote preferring Crosley against WIBC, ‘‘his client’s im- 
mediate competitor and adversary,’’ served his purpose. 
(Brief for Appellant, pp. 17-18.) While it is absurd to 
argue that Commissioner Craven was so pro-WIRE that he 
voted against that applicant in favor of Crosley, WIBC’s 
attempt to explain this claim is equally so. It says 
that ‘‘WIBC was in substantial contention’’ but that 
WIRE was not. (Brief for Appellant, p.17.) This is more 
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nonsense. When the first vote was taken on February 27, 
WIRE (Indianapolis Broadcasting, Inc.) received one vote, 
while’ WIBC received none. (R. 4995A.) At the March 6 
meeting WIRE again received one vote, and for the first 
time ‘WIBC received one vote. (R. 4995E.) Appellant’s 
argument is therefore lacking in factual support as well as 
being without logic. 

In its brief, WIBC makes various suggestions that the 
Commission should have employed some other means to 
achieve agreement among the commissioners, and, failing 
that, should have ordered reargument. (Brief for Appel- 
lant, pp. 22-23.) The short answer to this contention is 
that the Commission perhaps might have done so if it were 
not' for the conduct of appellant’s counsel in consenting 
to the future participation of any commissioner who was 
not present at the oral argument. 

The noting of these latter points is intended to be a di- 
gression from, but not an abandonment of our principal 
contentions. In summary, we believe it clear that the Com- 
mission’s decision of March 6 was validly adopted for three 
main reasons. First, WIBC at the oral argument unequiv- 
ocally waived any objection to future participation by ‘‘any 
Commissioner’’ who was not then present.” Second, WIBC 
never presented to the Commission its argument that Com- 
missioner Craven should be absolutely disqualified because 
of the engineering representation of WIRE by the firm 
with which he had been associated. This brings to 
bear the prohibition of section 405 of the Communica- 
tions Act against judicial review of a claim which is thus 
waived at the administrative level. Third, even without 
the vote of Commissioner Craven, Crosley received the 
affirmative votes of a plurality of a quorum of the Com- 
mission. This is all that is necessary for valid agency 





' 29 While Commissioner Craven did not attend the oral argument, the record 
‘makes it clear that he read the transcript of the argument as well-as those 
other ‘‘ records necessary for me to arrive at a decision.’’ (R. 4995C.) 
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action. Thus, all of WIBC’s arguments with respect to 
the validity of the adoption of the decision here under re- 
view are without merit. 


pan 


THE COMMISSION’S DECISION OF MARCH 6 CORRECTLY AP- 
PLIED THE STATUTORY STANDARD TO THE FACTS OF 
RECORD 


A. Preliminary Statement 


From the treatment given this subject in appellant’s brief 
(p. 36 et seg.), it would appear that ‘‘diversification’’ was 
the sole issue in this case and that the governing statute 
speaks only in those terms. This is not true, nor are the 
basie premises on which WIBC puts its case. 

WIBC repeatedly claims that the principle of diversifi- 
cation of control of the media of mass communications is 
statutory. (Brief for Appellant, pp. 12, 14, 38, 41, 44.) It 
is not. The only statutory standard established by section 
309(a) of the Communications Act is that the public inter- 
est, convenience, and necessity be served by the granting 
of an application. [47 U.S.C. § 309(a)-] 
| Appellant also contends that the Commission ‘‘elimi- 
nated’’ diversification as a comparative criterion in this 
ease. (Brief for Appellant, pp. 14, 43, 44.) It did not. 
‘This factor received extensive consideration in the Com- 
‘mission’s decision (R. 3929-36, 3942), and it was concluded 
‘that Crosley was ‘‘somewhat inferior to WIBC”’ in this 
regard.® (R. 3936.) 

Actually, of course, diversification is merely one of many 
criteria in a comparative hearing. We submit that the 


30 Appellant itself actually has a high degree of concentration of control of 
‘the media of mass communications in Indianapolis, which it seeks to gloss 
over. It owns and operates the 50,000 watt (10,000 at night) radio station 
WIBC in that city, and has a thirty per cent stock interest in Indianapolis 
Newspapers, Inc., the operator of the Indianapolis Star and the Indianapolis 
News. (R. 3929-30, 3934.) 
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situation in this case is not unlike that in the Tampa Times 
case,** in which this court referred to its decision in the 
earlier Pinellas case™ and stated: 


‘*The final result was a comparative evaluation of all 
points pro and con. In the Pinellas case the winning 
applicant, Tribune, was found markedly superior to its 
rivals on several other points, outweighing its diversi- 
fication disadvantage.’’ * 


B. The Issues in the Comparative Hearing 


_ Nothing in appellant’s brief correctly describes or makes 
appropriate reference to the issues upon which the hearing 
actually was conducted. As originally set by the Commis- 
sion, the issues made no direct reference to the subject of 
diversification (R. 3835); as later particularized by the 
parties, only one of the six points of reliance refers to this 
subject, and then only in relative and individual terms 
rather than in absolute and geographical terms. (R. 3908- 
09.) No issue was presented concerning the Commission’s 
multiple ownership rule or any other regulation restricting 
the ownership or location of the stations applied for. The 
case was tried as any other comparative proceeding is tried, 
with no absolute bar to the success of any applicant. Here, 
as in other such cases, diversification was one, but only one, 
criterion. 

The decision appealed from describes the proceeding as 
follows: 


‘‘The controlling issue as specified in the order of 
March 10, 1954 is to determine on a comparative basis 
which of the operations proposed in the respective ap- 
plications would best serve the public interest, con- 
venience and necessity in the light of the record made 

with respect to the significant differences between the 


$1 Tampa Times Co. v. FCC, 97 U.8. App. D.C. 256, 230 F. 2d 224 (1956). 


32 Pinellas Broadcasting Co. v. FOC, 97 U.S. App. D.C. 236, 230 F. 2d 
204, cert. denied, 350 U.S. 1007 (1956). 


3397 U.S. App. D.C. at 259, 230 F. 2a at 227. 
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applications as to: (1) the background and experience 
of each of the applicants having a bearing on its abil- 
ity to own and operate the proposed television station; 
(2) the proposals of each of the applicants with re- 
spect to the management and operation of the proposed 
station; and (3) the programming service proposed in 
each of the applications.’’ (R. 3908.) 


It is much too late for WIBC to attempt a modification 
of the issues, or now to contend that they have a meaning 
which neither the parties nor the Commission has consid- 
ered until this date. 


C. The Evidentiary Showings Made in the Hearing 


In support of their respective applications the parties, as 
in any case, emphasized their virtues and endeavored to 
minimize their faults. Two parties before the Commission, 
WIRE and Mid-West, are no longer before the court. 
Moreover, many of the detailed evidentiary showings made 
have no particular relevance to the questions involved in 
these appeals. We will therefore describe the showings 
made with particular reference only to those key matters 
upon which WIBC or Crosley rely. 

_ Appellant relied heavily on the local identity of its or- 
ganization and operation; on the fact that most of its con- 
trolling stockholders were residents of Indianapolis; and 
upon the fact that all holders of its voting stock were mem- 
bers of the Fairbanks family—lineal descendants of Charles 
‘Warren Fairbanks, former Vice-President of the United 
States. Since 1948, appellant has been the licensee of radio 
station WIBC in Indianapolis. This station is licensed to 
operate on the frequency 1070 ke, with the use of 50,000 
watts daytime, and 10,000 watts at night. It broadcast 
the network service of the Mutual Broadcasting System,” 
and has the usual type of local originations—some live 
talent, but primarily news and recordings. The operating 





34 WIBC stopped carrying Mutual programs on April 30, 1955, as reported 
to the FCC by notice dated March 31, 1955. 


ad 
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| record of WIBC under appellant’s management has been 
' generally good, but not outstanding. Neither appellant nor 
its officers or stockholders were experienced in the owner- 
‘ship or operation of television broadcast properties. (R. 


3848, 3880-82, 3910-12, 3920-23.) WIBC suffered a demerit 


in view of the ‘‘wide departure’’ between its actual per- 
' formance and certain promises which it had made to the 
‘ Commission in a 1948 renewal application. (R. 3916, 3882.) 


Before appellant’s corporate organization in 1948, the 


' Fairbanks family had owned not only radio station WIBC 
‘but also the Indianapolis News, an evening newspaper 


founded in 1869 and published continuously by the Fair- 
banks family since 1895. In 1948, the News was sold to the 


' Pulliam interests which own the Indianapolis Star, a morn- 
‘ing newspaper of general circulation published in Indian- 


apolis. The News and the Star are the two Indianapolis 


| papers having the greatest and widest circulation through- 


out the metropolitan area and the State. When the News 
was sold, the Fairbanks family retained WIBC and formed 
appellant for the purpose of owning and operating it. The 


Star and the News now are owned and operated by Indian- 


' apolis Newspapers, Inc., in which appellant has a thirty 
' per cent stock interest. (R. 3929-30, 3934.) 


Crosley is a wholly-owned subsidiary of the AVCO Manu- 


- facturing Corporation, the latter company having acquired 
' intervenor’s stock in 1946 from the Powell Crosley group 


which established radio station WLW in Cincinnati in 1922. 
Since AVCO’s 1946 acquisition of control, Crosley has 
established three television stations in the State of Ohio, 


| WLWT, Cincinnati, WLWC at Columbus, and WLWD at 
. Dayton. Early in 1953 Crosley purchased television sta- 


tion WLWA in Atlanta. (R. 3862-63.) 
Crosley is a pioneer in the broadeast field, both in radio 
and in television. Station WLW is one of the pioneer radio 


| stations, and has been an industry leader in all respects 
: since its establishment. The television stations established 


by Crosley in Ohio were the first stations in that State and 
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among the very first located anywhere in the United States 
outside of the cities of New York and Chicago. (R. 3868.) 
Many of the individuals, including engineering, program- 
ming and management executives, who served Crosley in 
establishing these pioneer stations are still with the com- 
pany in the same or other important positions. (R. 3864-67, 
3875-76.) 

At the time of the establishment of the Crosley television 
stations in Cincinnati, Columbus, and Dayton, there was no 
interconnection between the cities for network purposes 
and little (if any) daytime service was being furnished by 
any of the national television networks. Using its own 
skill and funds, Crosley established communication relay 
facilities for the exchange of programs between these cities 
and made such programs available on a network basis 
throughout the broadcast day. While subsequently installed 
A.T.& T. facilities are now used by Crosley, its own re- 
gional network program service is still being conducted. 
This service supplements that which is available from na- 
tional networks by permitting a local origination from any 
one of Crosley’s stations to be telecast by the others. Such 
service is available to Indianapolis. Further, as illustra- 
tive of the program service and staff maintained by Cros- 
ley, the record shows that the sum of $2,225,000 was spent 
by Crosley on the production of locally originated pro- 
grams at Cincinnati during the year 1953. (R. 3869.) 
Crosley’s radio station WLW, as well as its Ohio television 
stations, broadcasts the network programs of the National 
Broadcasting Company in addition to those programs orig- 
inated by Crosley. 

A more detailed treatment of the evidence pertaining to 
appellant and Crosley and their comparative qualifications 
is, we believe, unnecessary. The evidentiary facts as well 
as the ultimate facts and conclusions are fully set forth in 
the Commission’s decision, and WIBC has conceded the 
accuracy of those facts and conclusions. (Brief for Appel- 
lant, p. 43.) Enough has been stated, however, to indicate 
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the scope of the evidence and the real points which were at 
issue in the hearing. Crosley did not conceal, and the Com- 
mission did not fail to find, that Crosley was already the 
owner and operator of four television stations and one 
radio station. (R. 3863.) On the contrary, Crosley relied 
on these facts and the Commission found them to be no bar 
to the selection of Crosley as the best qualified applicant. 
(R. 3942.) 

‘Thus, all of the facts concerning the establishment and 
operation of these stations were fully explored in the Com- 
mission’s decision, as were the facts concerning the radio 
station owned and operated by appellant and its newspaper 
interests. The basic difference between the cases submitted 
by appellant and by Crosley is that Crosley’s strength was 
WIBC’s weakness and vice versa. Crosley, a multi-station 
operator without the same degree of local identification 
possessed by WIBC, demonstrated a capacity and experi- 
ence which the Commission found could, and would, be used 
in the establishment and operation in the public interest of 
the station sought in Indianapolis. Appellant, despite its 
local identification, had demonstrated neither experience 
nor capacity comparable to that of Crosley. (R. 3941-42.) 
The evidence, the findings, and the conclusions are well 
within the scope of the issues fixed by the Commission and 
stipulated to by the parties, and the Commission’s judg- 
ments are not only reasoned but eminently sound. The 
basic function of a comparative hearing is to select the 
applicant which is best qualified to operate a television 
station to furnish service to the public of the area. Cros- 
ley proved and the Commission concluded that it was, on an 
overall basis, the best qualified applicant. 


D. The Applicable Authorities Do Not Support 
Appellant’s Claims 


‘We cannot agree with the use which WIBC seeks to 
make of cases and other material in support of its ‘‘diversi- 
fication’? argument. The cases cited simply do not support 
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its basic claims. Statements from other sources, such as 
the Commission’s report and order relating to its multiple 
ownership rule and its brief filed with the Supreme Court 
in the Storer case defending such rules are used out of 
context and in a manner not intended by their authors.™ 
(Brief for Appellant, pp. 39-40, 46-48.) In its anxiety to 
demonstrate legal error appellant appears to forget that 
| the question here involved is one with which this court has 
dealt many times, but in a manner far different from that 
for which WIBC now contends. 
he principle of diversification was first discussed by 
this court in the 1951 Scripps-Howard case.** There, as 
- here, the court was called upon to determine the legality 
_ of a Commission decision which granted one of two mutually 
exclusive applications. While the facilities there sought 
were in the AM band rather than in television, there is a 
striking similarity between that case and this one. 

In the Scripps-Howard case this court observed that the 
superiority of one applicant over another in one or more 
areas of comparison does not necessarily constitute su- 
periority under the Communications Act, and that neither 
the Commission nor the reviewing court may simply add 
up the factors as to which each applicant is superior and 
reach a decision according to a numerical result. It was 
pointed out that such an action would eliminate the exercise 
of judgment as to where the greater public interest lies. 
In enumerating the various criteria which may be con- 
sidered, diversification was considered not as the sole test 
but as one of many. 





35 The case of United States and FCC v. Storer Broadcasting Co., 351 U.S. 
192 (1956), involved the Commission’s multiple ownership rule and had 
nothing to do with the comparative criterion of diversification. The multiple 
ownership rule provides that no one may own more than seven television 
stations, of which no more than five may be in the VHF band; none of 
the applicants in this case had or proposed holdings in excess of this 
limitation. 


36 Scripps-Howard Radio, Inc. v. FCC, 89 U.S. App. D.C. 13, 189 F. 2d 
77, cert. denied, 342 U.S. 830 (1951). 
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Referring to the 1945 Associated Press case,” this court 
stated in Scripps-Howard that one of the reasons for the 
Supreme Court’s decision in that case was the furtherance 
of ‘‘the widest possible dissemination of information from 
diverse and antagonistic sources.’’** It was pointed out 
that news communicated to the public is subject to selec- 
tion and, through selection, to editing, and that there also 
may be diversity in method, manner and emphasis of 
presentation. The court said that in considering the pub- 
lic interest the Commission, when choosing between two 
applicants, may attach significance to the fact that one, in 
contrast to the other, is disassociated from existing media 
of mass communication in the area affected. Thus, while 
a permit should not be withheld from an applicant solely 
because it is otherwise engaged in the dissemination of 
news, the Commission, in the interest of competition and 
diversification, may let its judgment be influenced toward 
the applicant whose status will promote diversity. Thus, 
the mandate of the Scripps-Howard case is a far ery from 
that which WIBC requests the court to assert in this case. 

It is also a far ery from the position which this court 
has taken in any other comparative proceeding involving 
the subject of diversification. In the first McClatchy case,” 
in the Pinellas case (swpra, note 32), and in the Tampa 
Times case (supra, note 31), among others, this court re- 
viewed comparative proceedings in which one of the com- 
parative factors was the diversification criterion. In none 
of those cases was the position taken by the Commission, 
and affirmed by this court, as harsh or absolute as that for 
which WIBC now contends. On the contrary, in both the 
Pinellas case and the Tampa Times case it was expressly 


37 Associated Press v. United States, 326 U.S. 1, (1945). The Associated 
Press case did not involve the FCC, and the quoted language of the Court 
concerned the relationship of the First Amendment to the Sherman Anti- 
trust Act. 


38 Supra note 36, 89 U.S. App. D.C. at 19, 189 F. 2d at 683. 


39 McClatchy Broadcasting Co. v. FCC, 99 U.S. App. D.C. 195, 239 F. 2d 
15 (1956), cert. denied, 353 U.S. 918 (1957). 
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stated that the process of comparative selection was one in 
which the court should not intervene, absent procedural or 
other legal error. In the Pinellas case, as here, the success- 
ful applicant was burdened by a diversification disad- 
vantage. In the Tampa Times case the opposite was true. 
In both cases the Commission’s decision was affirmed, and 
in both cases the rule of administrative—rather than judi- 
cial—selection among the applicants was expressly upheld. 

No point would be served by a lengthy answer to 
all of WIBC’s claims with respect to diversification, for 
the previously cited opinions of this court serve as an 
answer thereto. However, two factors should be stressed 
again. First, WIBC repeatedly refers to the Commission’s 
multiple ownership rules. As has been noted supra, those 
rules were not involved at the Commission level and are not 
involved here. None of the applications in this proceeding 
were in violation of the multiple ownership rules, and no 
issue relating to their meaning or application was pre- 
sented for determination. 
| Second, it is of high significance that all but one of the 
four original applicants owned or controlled other media of 
mass communication. Only Mid-West, which was organized 
solely for the purpose of seeking the channel involved, was 
not so identified, The fact that the choice is now between 
only two, rather than four, applicants does not substan- 
tially change the nature of that choice. In the matter of 
diversity, as in other comparisons, the determination to be 
made is relative rather than absolute. 

The contest now is between WIBC, an applicant with 
local identity controlling the most powerful radio station 
in Indianapolis, and Crosley, an applicant without local 
identity or voice, but with extensive communication facili- 
ties located elsewhere. Even if no other differences had 
existed between the applicants, WIBC’s arguments could 
not prevail here. But other and basic differences were 
present, and were found by the Commission to exist. These 
differences were such as to compel the Commission to con- 
clude that ‘‘WIBC does not furnish the assurance found 
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| with respect to Crosley.’’ (R. 3941.) This being so, there 
_ is no legal basis for a reversal of the Commission’s selec- 


' tion of Crosley as the best qualified applicant. 


As stated by this court in the Pinellas case: ‘‘The selec- 


| tion of an awardee from among several qualified applicants 
; is basically a matter of judgment, often difficult and deli- 


cate, entrusted by the Congress to the administrative 


' agency.’’*° The court also noted that the decisive factors 


in comparable selections may well vary from case to case, 


' and that ‘‘the Commission’s view of what is best in the 


public interest may change, from time to time.’’ Further, 
‘‘Commissions themselves change, underlying philosophies 


| differ, and experience often dictates changes.’’** All of 


' these statements are antagonistic to the application of an 


| absolute rule such as appellant seeks to have asserted; all 
' are compatible with the relative tests applied by the 


Commission. 

Perhaps no better answer to WIBC’s claims can be found 
than that furnished by this court in the Tampa Times case. 
There, in again refusing to interfere in a choice which the 
Commission had made, the court said: 


‘“‘The Congress conferred upon the Commission the 
task and the responsibility of evaluating comparative 
claims of mutually exclusive applicants. So long as it 
observes all procedural requirements, considers the 
issues, reaches reasoned conclusions, and renders rea- 
soned judgment, courts cannot superimpose their opin- 
ion upon these matters.’ 4? 


That this is such a case is shown not only by the Com- 
mission’s decision, but also by appellant’s acceptance of 
the accuracy of the Commission’s findings of fact and con- 
clusions. (Brief for Appellant, p. 43.) The Commission's 


' decision of March 6 correctly applies the appropriate 








40 Pinellas Broadcasting Co. v. FCC, supra note 32, 97 U.S. App. D.C. at 
238, 230 F. 2d at 204. 


41 Tdtd. 


42 Tampa Times Oo. v. FCO, supra note 31, 97 U.S. App. D.C. at 259, 230 
F. 2d at 227. 
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standards to the facts of record in the manner required 
by the decisions of this court. It is manifest that WIBC 
makes no case for disturbing the Commission’s action in 
selecting Crosley as the best qualified of the four applicants. 


IV 


CASE NO. 14.231 PRESENTS NO QUESTION BEARING ON THE 
VALIDITY OF THE COMMISSION'S DECISION OF MARCH 6, 
1957 


A. Preliminary Statement 


We have pointed out that agreement was not possible 
as to the questions presented. The matters now dealt with 
illustrate our difficulty. Notwithstanding the fact that Case 
No. 14,231, filed November 25, 1957 deals in terms with the 
Commission’s October 25 actions, much of WIBC’s brief 
(pp. 28-36) is devoted to argument which is applied indis- 
criminately to both Cases No. 14,035 and 14,231. 

We cannot subscribe to this treatment of the questions 
presented for decision. We have already dealt with the 
questions presented in Case No. 14,035. We will now deal 
with those presented in Case No. 14,231, giving only such 
attention to WIBC’s other claims as the circumstances 
require. 


B. Appellant’s “Post-Decision” Filings Were Not Timely as 
Attacks on the Basic Decision of March 6 


Case No. 14,231 deals in terms only with the Commis- 
sion’s October 25 actions, which WIBC refers to as ‘‘Post- 
Decision’’ matters. But regardless of the language em- 
ployed, time and events had long since barred any further 
attack by appellant on the Commission’s basic decision of 
March 6. 

After the Commission’s June 20 orders denying peti- 
tions for rehearing and other relief, a new series of docu- 
ments were filed by our opponents. Documents in this 
series were filed by WIBC on July 1 and August 9, 1957. 
The July 1 filing was a petition for reconsideration and/or 
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reargument of the matters dealt with in the Commission’s 
3 to 3 order of June 20 denying all petitions for rehearing 
addressed to the Commission’s March 6 decision. (R. 6965- 
68.) Its August 9 filing requested the Commission to stay 
the effectiveness of both its March 6 decision and its June 
20 denials of rehearing. (R. 6984-86.) When it is re- 
membered that the Commission’s June 20 opinions to 
which the later filings were addressed had themselves 
disposed of WIBC’s section 405 petition for reconsidera- 
tion; that all requests—including that of WIBC—for re- 
argument of the case had been denied; and that all requests 
for a stay of the Commission’s March 6 decision had also 
been disposed of on June 20, it is obvious that WIBC had 
exhausted all administrative remedies to which it was en- 
titled before its latest filings. 

In its opposition to appellant’s July 1 pleading, Crosley 
pointed out that WIBC was requesting no different relief 
than that previously denied, and that its latest petition 
‘merely constitutes an attempt to extend the administrative 
process beyond the limitations authorized and established 
by law.’? (R. 6973.) That this is so cannot be doubted 
when the WIBC pleading is examined in the light of the 
30-day limitations fixed in sections 405 and 402(b) of the 
Act. That appellant recognized as much cannot be doubted 
when the language of its July 1 petition is noted, for ap- 
pellant requested reconsideration of the Commission’s June 
20 action without prejudice to its right to prosecute an ap- 
peal to this court therefrom. (R. 6967.) 

Since appellant is admittedly in court with respect to the 
basic decision as the result of its July 19 appeal in Case 
No. 14,035, it may be contended that the timeliness of its 
second November 25 appeal and the matters comprehended 
by it are unimportant. But this is not true. What appel- 
lant seeks to do is to argue that certain questions are pres- 
ent in both eases because they are present in one; to use 
facts which occurred subsequent to the filing of its first 
appeal as argument in support of that appeal. An illustra- 
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tion of this is afforded by section IV of its brief (pp. 31-36), 
where it argues that the ‘‘total facts and circumstances’”’ 
in both cases demonstrate that the Commission was arbi- 
trary and abused its discretion when the case is ‘‘viewed 
as a whole’’ (p. 31). 

The point which we now make, and emphasize, is that 
matters dealt with in the Commission’s October 25 actions 
did not, and could not, affect the validity of the Commis- 
sion’s basic decision of March 6. Insofar as the matters 
dealt with on October 25 are pertinent to the March 6 deci- 
sion at all, they are purely ancillary or supplementary 
thereto, They did not alter its basic terms and cannot be 
used as a basis for an attack thereon. 


Vv 


THE COMMISSION’S MULTIPLE ACTIONS OF OCTOBER 25 WERE 
CORRECT AND PROPER 


A. Preliminary Statement 


On October 25 the Commission took the following actions : 


1. An opinion and order denying WIBC’s July 1, 
1957 petition for reconsideration and its August 9, 1957 
request for stay. With Commissioner Lee not par- 
ticipating, this action was taken with the affirmative 
votes of Commissioners Doerfer, Craven, Ford and 
Mack. Commissioners Hyde and Bartley dissented. 
(R. 6937-51.) 


2. An opinion and order denying attacks on the Com- 
mission’s June 20, 1957 memorandum opinion and or- 
der concerning the participation of Commissioner 
Craven in adopting the Commission’s basic decision of 
March 6. With Commissioner Lee not participating 
and Commissioner Craven abstaining, this action was 
taken by Commissioners Doerfer, Ford and Mack. 
Commissioners Bartley and Hyde dissented. (R. 
(6952-56. ) 


3. An opinion and order and a letter denying plead- 
ings opposing Crosley’s application for modification 
of construction permit, and granting such modification. 
With Commissioner Lee not participating, this action 
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was taken by Commissioners Doerfer, Craven, Ford 
and Mack. Commissioner Hyde abstained, and Com- 
missioner Bartley dissented. (R. 6957-64, 7124-25.) 


WIBC makes a variety of claims concerning these actions. 
Sometimes it seems to refer to both the Commission’s 
actions of June 20 and its later actions of October 25 as 
**Post-Decision’’ matters. Sometimes it seems to char- 
acterize only the October 25 actions in this fashion. But 
throughout its entire treatment of all that transpired after 
the Commission’s March 6 decision, WIBC attempts to im- 
pose a connecting link. It is its claim that all of these 
later actions were illegal because they were taken in part 
by two commissioners (Craven and Ford) who had not 
heard oral argument preliminary to the Commission’s 
March 6 decision. Neither its conclusions nor the basis 
upon which its argument is made are sound. 


B. Oral Argument Was Unnecessary at the Post-Decision Stage 


The Commission’s actions of June 20 have been described 
supra, pp. 12-14. Requests for reargument on the Commis- 
sion’s March 6 decision were denied by a 5 to 1 vote (R. 
3987-93) ; requests for stay and reconsideration were denied 
by a 3 to 3 vote. (R. 3981-86.) All action taken on this 
date was in response to pleadings filed within 30 days 
following the March 6 decision, as required by section 405 
‘of the Act which provides for petitions for rehearing. 
The causes or reasons for the October 25 actions were, 
however, different. 

The matters dealt with on October 25 fall into two groups 
or categories. Those matters relating to stay, reconsid- 
eration, or reargument were pertinent (if at all) to the 
Commission’s March 6 decision and its June 20 opinions 
relating thereto. These items were plainly repetitious of 
matters concerning which the Commission had already 
ruled on June 20. The only new matter related to an ap- 
plication filed by Crosley on August 13. (R. 7144-51.) This 
application sought to modify, but. not supplant, the con- 
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struction permit granted to Crosley by the March 6 deci- 
sion. It had no legal relationship to any earlier actions. 

| It is plain from an examination of the statute that all of 
the Commission’s ‘‘Post-Decision”’ actions, whether on 
June 20 or October 25, were not of the sort where oral 
argument is required. As pointed out by the Supreme 
Court in the WJR case, section 409(b) of the Communica- 
tions Act provides for oral argument before the Commis- 
sion in one situation and one situation only, namely, before 
the entry of a final decision in adjudicatory proceedings 
heard initially before an examiner under section 409(a) of 
the Act. [47 U.S.C. § 409(a) and (b).] All other cases are 
to be dealt with by the Commission as it deems appro- 
priate or, in the language of section 4(j) of the Act, ‘‘in 
such manner as will best conduce to the proper dispatch 
of business and to the ends of justice.’’ [47 U.S.C. 
§ 154(j).] The Commission clearly has discretion under 
‘section 4(j) to determine whether and under what circum- 
‘stances it will allow or require oral argument except where 
the Act expressly requires it. 

The Commission’s actions of June 20 were clearly of 

the sort described above as being committed to the Com- 
‘mission’s discretion. The fact that they related to the 
denial of petitions for rehearing in a case which was orig- 
inally heard by an examiner and therefore subject to oral 
argument before the adoption of the decision, does not alter 
this fact. On June 20 those questions were being considered 
‘for the second time. Moreover, there was nothing in the 
nature of the questions which made oral argument neces- 
sary or even desirable as a due process requirement. All 
this is doubly true with respect to the October 25 denials 
‘of the second petitions for reconsideration and stay, for 
those matters were then doubly repetitious. They then had 
been presented, not for the second, but the third time. No 
purpose whatsoever could have been served by conducting 
oral argument thereon. 





43 FCC v. WJR, The Goodwill Station, Inc., 337 U.S. 265, 277 (1949). 
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The Commission’s October 25 grant of Crosley’s modi- 
fication application is governed by similar considerations, 
as is the denial of WIBC’s request that the application be 
designated for hearing. Such matters are governed by 


sections 309(a) and 4(j) of the Act. [47 U.S.C. §§ 309(a), 


154(j).] Not only does section 4(j) grant the Commission 


discretion in such matters, but section 309(a) in specific 
: terms authorizes the Commission to grant any application 


provided for in section 308 of the Act if it finds that such 
action would serve the public interest, The Commission 


found this to be such an application and so acted. If WIBC 
‘had any disagreement, its appropriate remedy then was in 
‘following the protest procedures provided for in section 


309(c) of the Act. [47 U.S.C. § 309(c).] 
It is manifest that neither the ‘‘Post-Decision’’ matters 
dealt with on June 20 nor on October 25 required oral argu- 


‘ment. This is true regardless of the identity of the com- 
‘missioners who took such action or whether or not they 


individually had heard the oral argument on exceptions to 
the examiner’s initial decision. There was no statutory 
or other bar to the participation of Commissioners Craven 
and Ford in any of these later actions. 


C. The October 25 Rulings Were in No Sense Arbitrary 


What already has been said concerning the October 25 
rulings is a sufficient answer to all of WIBC’s claims con- 


‘cerning them. But because of its insistence that the action 


taken was arbitrary and capricious, we will demonstrate 
that the contrary is true. 
Much had occurred between the publication of the 


i Commission’s original decision of March 6 and the Com- 


‘mission’s rulings of October 25. The three losing appli- 


cants—appellant, WIRE, and Mid-West—had filed timely 


_gection 405 petitions for rehearing, requests for stay, and 
requests for reargument; these had been opposed by 
‘Crosley and by the Commission’s Broadcast Bureau. On 
‘ June 20 the Commission, after due consideration, disposed 
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of all of these matters in a manner adverse to the claims 
of WIBC and the other two losing applicants. 

After the June 20 rehearing denials, but before the filing 
of WIBC’s first appeal on July 19, the opposing parties 
started a new series of filings at the Commission. These 
included, among others, appellant’s July 1 petition for re- 
consideration and reargument and its August 9 request 
for stay. 

On July 19, WIBC filed its first appeal (Case No. 14,035) 
attacking the Commission’s decision of March 6 and the 
June 20 denial of the petitions directed against that deci- 
sion. WIRE and Mid-West also filed appeals, in Cases 
No. 14,037 and 14,039, respectively (which have been dis- 
missed). Thereafter, on August 30, 1957, this court, after 
argument, denied petitions for stay prosecuted by the then- 
three appellants. 

On August 29, 1957, Commissioner Ford replaced Chair- 

~ man MeConnaughey whose term as a commissioner had ex- 
- pired June 30. In the meantime, Crosley had proceeded 
with, the construction of its station, and it was then nearly 
ready for operation except for authorizations covering 
_ minor but necessary equipment changes. 
' Jt is against this factual background that the Commis- 
~ sion’s October 25 actions must be viewed. The compara- 
tive hearing in which the grant to Crosley was made had 
been in progress at the Commission since early March of 
1954, for a period of more than 34% years. More than seven 
months had elapsed since the Commission’s final decision 
of March 6, and more than three months had elapsed since 
the June 20 denials of pleadings filed by WIBC and the 
other two applicants challenging the decision and request- 
ing a stay. In the meantime, appeals from the basic deci- 
sion had been taken to this court, which itself had denied a 
stay pendente lite, and Crosley had virtually completed 
construction pursuant to its grant. 

Moreover, the requests disposed of by the Commission’s 
actions of October 25 were, in a legal sense, trivial. They 
requested further reconsideration of matters which already 
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had been twice heard and determined, and also requested a 
reopening of the entire record simply beause of moderniz- 
ing equipment changes by Crosley which the Commission 
concluded were de minimis in character. (R. 7124-25.) 
Rather than being arbitrary and capricious, the Commis- 
sion’s treatment of WIBC and its claims was, in fact, 
indulgent. 


CONCLUSION 


In the comparative proceeding which gave rise to these 
consolidated appeals, all parties were afforded a fair hear- 
ing on issues originally fixed by the Commission, as ampli- 
fied and clarified by the parties themselves. The Commis- 
sion carefully considered all of the evidence in the light of 
the issues selected, and the accuracy of its findings and con- 
clusions have been conceded by WIBC. (Brief for Appel- 
lant, p. 43.) The procedural problem upon which appellant 
so ‘strongly relies is one of its own creation and has not 
one, but three complete answers. WIBC’s complaint con- 
cerning the Commission’s selection of Crosley cannot be 
pressed here. Such choice was well within the exercise of 
the Commission’s expertise under the law as interpreted 
and applied by this court in other cases. No reversible 
error having been committed, the Commission’s decision 
of March 6, 1957 is valid in all respects and should be 
affirmed. 

Respectfully submitted, 


D. M. Pargick 
Parker D. Hancock 
Sranzey S, Hanets 
810 Colorado Building 
Washington 5, D. C. 
Attorneys for Intervenor 
Of Counsel: 


Hogan & Hartson 
Washington, D. C. 
May 12, 1958 
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IN THE 


United States Court of Appeals 


Nos. 14,035 and 14,231 


WIBC, Inc., Appellant, 
v. 


FeperaL Communications Commission, Appellee, 
CrosLey Broapcastine Corporation, Intervenor. 


Appeal From a Decision and Orders of the Federal 
Communications Commission 


REPLY BRIEF FOR APPELLANT 
I 


THE BRIEFS OF APPELLEE AND INTERVENOR DO NOT 
JUSTIFY THE PARTICIPATION IN AN ADJUDICATORY 
PROCEEDING OF A COMMISSIONER WHO FORMERLY 
REPRESENTED ONE OF THE PARTIES 


In their briefs, both appellee and the Intervenor attempt 
to minimize Commissioner T.A.M. Craven’s relationship to 
the case as a representative of one of the contestants in 
the proceeding before the Federal Communications Com- 
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mission.’ Thus it is contended that Commissioner Craven 
did not enter his engineering partnership until 1952; that 
Commissioner Craven did not appear on the witness stand 
in behalf of WIRE; that Commissioner Craven’s partner 
was the active partner in WIRE’s engineering firm; and 
that engineering issues were insignificant in the case. From 
these facts Crosley concludes: ‘‘Thus, Commissioner 
Craven took no part in (his partner’s) representation of 
WIRE, or in the comparative hearing on behalf of that 
applicant.’? (Crosley Br. p. 7)? (Words in parenthesis 
are supplied). 


-WIBC believes that these considerations are irrelevant. 
Since the hearings in this case took place after Commis- 
sioner Craven’s partnership status in his engineering firm, 
the precise date on which he entered that firm is beside 
the point. That Commissioner Craven did not appear as 
a witness is no more significant than is the fact that the 
attorneys for the parties did not appear as witnesses. 
The point is that engineering counsel and legal counsel 
for an applicant are advocates and representatives of that 
party, regardless of whether they appear as witnesses. And, 
having in mind the legal and practical implications of 
the existence of a partnership, the fact that Commissioner 
Craven’s partner signed WIRE’s papers is of no impor- 
tance. Significantly, in his appearance before the Senate 
Subcommittee at the time of his appointment to the Com- 
mission, Commissioner Craven did not make the distinc- 
tion which Crosley would now make between his own acts 
and those of his partner. 


1 As in the initial brief, the Appellant, WIBC, Inc., will hereinafter be 
referred to as ‘‘WIBC.’’ The Federal Communications Commission, Appellee, 
will be referred to as the ‘‘Commission.’’ Crosley Broadcasting Corporation, 
Intervenor, will be referred to as ‘‘Crosley.’? The engineering firm in which 
Commissioner Craven formerly was a partner represented Indianapolis Broad- 

casting, Inc., one of the parties to the proceeding before the Commission. 
Indianapolis Broadcasting, Inc., will hereinafter be referred as ‘‘ WIRE.’’ 


2The briefs for the Appellee and the Intervenor will be referred to, 
respectively, as ‘Commission Br.’’ and ‘‘Croeley Br.’’ 
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Finally, a review of the record in this will show that 
engineering issues were, in fact, involved in this case, and 
that there was considerable discussion and technical evi- 
dence concerning issues the solution of which required the 
submission of engineering data (See R. 3889-90). In these 
circumstances, the above quoted conclusion from Crosley’s 
brief is in error.* Indeed, it is best refuted by Commis- 
sioner Craven’s own statement, as shown by the Minutes 
of the Commission for February 27, 1957, as follows: 


‘¢. . . the engineering firm with which I was formerly 
associated prepared the engineering phases of the 
application, participated in pretrial conferences and 
attended the hearings in behalf of one of the appli- 
cants in this proceeding.’’ (R. 4995B; Emphasis sup- 


plied) 


‘Thus, when all is said and done, Commissioner Craven’s 
relationship to this case up to the time of his appointment 
to the Commission was that of an advocate for the claims 
of one of the parties. As such, as has already been con- 
tended by WIBC, he had a point of view about the case and 
had reached conclusions about the claims of his client, the 
claims of WIBC and the other parties. These conclusions 
were made when he was in the role of an advocate and 
were affected by this role. 


The Contention of Waiver or Consent Because of the Question 
Asked at the Oral Argument. 

As WIBC anticipated in its initial brief, Cresley relies 
heavily upon the contention that WIBC consented to or 
waived its right to question the participation of Commis- 
sioner Craven. Without repeating the argument set forth 


.3The effort here to mitigate Commissioner Craven’s connection with the 
case is not unlike the effort of the respondent in its Petition for ing in 
Trans World Airlines, Inc. v. Cwil Aeronautics Board, — U.8. App. D.C. —, 
—- FP. 24 —, (Order in Case Noe. 12,582 and 13,363, March 17, 1958). There 
the Board that the point at issue in the brief signed by the Solicitor, 
was noted and argued as an issue after the Solicitor left that position. This 
Court noted that ‘‘ ... this fact is immaterial.’’ 
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in its initial brief, WIBC leaves the issues of waiver to 
this Court in the light of the question asked and the facts 
which existed at that time. There is, however, a new 
factor concerning the waiver argument which arises from 
the Commission’s substantial change of position on this 
issue as disclosed in its brief. 


During administrative review, the Commission twice 
voiced its views with respect to the contention that Commis- 
sioner Craven was disqualified to participate. In its Memo- 
randum Opinion and Order released June 21, 1958, the Com- 
mission first stated that WIBC was not entitled to argument 
before Commissioner Craven in any event. Then the 
Commission stated as follows: 


‘“We believe that the important consideration here 
is that the parties were presented with an opportunity 
to raise an objection to the absence of one Commis- 
sioner, yet they did not avail themselves of such op- 
portunity. In these circumstances, it must be said that 
the parties’ silence constituted a waiver of their right 
to advance objection, ...’’ (R. 3990) 


In its October 25 Memorandum Opinion and Order, the 
Commission reaffirmed this waiver ruling in the following 
language: 

‘<The second, and independent, ground for denial of 
the petitions for reargument was that the parties 
consented, by their silence under circumstances in 
which there was an obligation to speak, to the par- 
ticipation of an absent Commissioner in the final deci- 
sion herein.’’ (R. 6953) 


Based upon the foregoing, it may be seen that the 
‘Commission relied heavily upon consent or waiver in 
justification of Commissioner Craven’s participation in this 
case. But now, in its brief, the Commission~& simply refers 
to ‘‘. .. a substantial question as to whether WIBC may 
not have waived any objection to Commissioner Craven’s 
participation ...’’ and weakly suggests that ‘‘. .. there was 
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a reasonable possibility ...’’ that the unanswered question 
at the Oral Argument referred to Commissioner Craven. 
(Commission Br. p. 48) Apparently, at this late date, 
after WIBC had repeatedly urged the Commission to re- 
consider, the Commission concedes that justification on 
the grounds of consent or waiver cannot be defended, has 
abandoned that contention in this Court and seeks now to 
justify the Commission’s actions for new and different 
reasons. In addition to the significance of this abandon- 
ment as it relates to the validity of the waiver contention, 
the Commission’s conduct raises an issue under the holding 
in Securities and Exchange Commission v. Chenery Corp., 
‘et al., 318 U.S. 80, 87, 87 L. Ed. 626, 633 (1943), which issue 
‘is discussed hereinafter. The Contention of Waiver Dur- 
ing Administrative Review. 


Although significantly the Commission does not so con- 
tend, Crosley, in its Brief, argues that WIBC waived any 
‘question concerning Commissioner Craven’s participation 
‘because it did not raise that issue during administrative 
review. Indeed, says Crosley, WIBC’s Request for Re- 
argument and Stay was ‘‘the very antithesis’’ of such a 
‘contention because it requested argument before Com- 
‘missioner Craven. An examination of the record will, it 
is believed, demonstrate the inaccuracy of Crosley’s con- 
tention on this matter. 


i On April 4, 1957, WIBC filed its Request for Reargu- 
ment and Stay contending that it was at least entitled 
‘to argument before Commissioner Craven. On April 5, 
‘WIBC filed a separate Petition for Reconsideration in 
which it contended, inter alia, that ‘‘. . . error exists in 
‘the final decision in this case in that administrative 
‘necessity did not require . . .”” Commissioner Craven’s 
voting ‘‘. . . under the circumstances recounted in his 
‘concurring opinion . . .”’ (R. 5156). In support of this 
‘contention WIBC cited the case of Berkshire Employees 
Ass’n v. NLRB, 121 F. 2d 235 (3rd Cir. 1941), which spe- 
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cifically concerned the absolute disqualification of a mem- 
ber of an administrative agency because of his previous 
connection with the case.*  WIBC then proceeded to urge, 
as a separate point, the following: 


‘‘Even assuming arguendo that, under the circum- 
stances here present, administrative necessity re- 
quired the participation of one of the Commissioners, 
nevertheless WIBC is entitled to reargument for rea- 
sons set forth in its ‘Request for Reargument and 
Stay’, filed April 4, 1957, in this proceeding.” (R. 
5156-5157). 


In further administrative review, WIBC filed, on July 1, 
1957, a Petition for Reconsideration and/or Reargument. 
In this pleading, while expressly not requesting further 
consideration of the Commission’s denial of reargument, 
WIBC, again raising the question of Commissioner Cra- 
ven’s absolute disqualification, stated: 


‘“‘In its Petition for Reconsideration, WIBC also 
raised an issue concerning the validity of the Commis- 
sion’s Decision in view of the participation therein 
of Commissioner Craven, who, as shown by his con- 
curring opinion, at one time represented one of the 
applicants in this proceeding.’’ (R. 6966, Footnote 
omitted). 


WIBC went on to state that it did not accept the three-to- 

three Commission vote released June 21 as dispositive of 

this and other issues and requested the Commission to 

rule upon on the issue of absolute disqualification and other 
issues (R. 6967-68). 


From the foregoing it can be seen that beginning on 
April 4, and April 5 and continuing to date, WIBC has 
consistently stated that Commissioner Craven was abso- 


' 4 The Commission recently relied on this very case when it filed a Motion to 
Remand a case in this Court where there was present a question of whether 
one of the Commissioners participating in the case should have disqualified 
himself. (See Motion to Remand in WKAT, Inc. v. Federal Communication 
Commission, Case Nos, 13,718, 14,021, and 14,170). 
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lutely disqualified because of his prior representation of a 
party to the case. In addition, and as an alternative 
contention, WIBC has contended that Commissioner Cra- 

. ven was at least disqualified until he had heard argument 
as required by the statute. 


The Contention of Administrative Necessity Is Inapplicable. 


Although the Intervenor contends that the rule of ad- 
ministrative necessity does not ‘‘have any place here’’ 
. (Crosley Br. p. 27), the Commission relies heavily upon 
. this doctrine to justify Commissioner Craven’s voting. As 
has been pointed out by WIBC in its initial brief, Commis- 
_srioner Craven spoke in terms of necessity in his con- 
.eurring opinion, which, of course, preceded the pleadings 
_by the parties attacking his participation. But the Com- 
mission, at no time during administrative review, relied 
on administrative necessity to justify Commissioner Cra- 
| ven’s participation. Thus, contrary to the concept in Se- 
curity and Exchange Commission v. Chenery Corp., et al. 
318 U.S. 80, 87, 87 L. Ed. 626, 633 (1943), the Commission 
asks this Court to justify Commissioner Craven’s partici- 
pation on a ground different than that upon which the 
Commission itself relied. There are also certain other 
defects to the administrative necessity argument which are 
briefly set forth herein below. 


The Record Does Not Support the Contention That an 
Impasse Existed. 
. Throughout its brief, the Commission urges the existence 
of an impasse before the Commission. It relies on Com- 
" missioner Craven’s statement in his concurring opinion that 
his participation was ‘‘absolutely necessary.’? From this 
self serving conclusion, the Commission dramatizes the 
existence of an ‘‘unbreakable impasse’’ and finds that the 
views of the six qualified Commissioners ‘‘were fixed and 
unalterable.’? (Commission Br. p. 46) While not con- 
ceding administrative necessity, even if an impasse had 
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existed, an examination of the record fails to disclose an 
impasse. 


On March 6 the Minutes of the Commission show a pre- 
liminary vote in the case in which Crosley could muster 
but three votes. ( R. 4995E) Following this vote, the 
Chairman began to urge Commissioner Craven’s participa- 
tion but both Commissioners Hyde and Bartley repeatedly 
contended that insufficient consideration and attention had 
been given to the case to justify a vote by Commissioner 
Craven. (R. 4995F-G.) The following colloquy then 
ensued: 


, ‘“‘Commissioner Craven: I would like to ask a ques- 


tion. Is there any other Commissioner that can vote 
for Crosley? 

‘¢Commissioner Lee: No, I can’t. 

‘*Commissioner Bartley: The only thing I can say 
about that is that I cannot answer yes or no. I would 
not want to be put in the position of trying to pre- 
judge a reopened hearing. 

‘‘Commissioner Hyde: I think that is a very good 
answer on that. I would like to say that it was not 
my understanding to agree last week that this would 
be a deadline, but that the Commission would give 
time for further discussion and any consideration of 
the case and I thought we were going to approach it 
on that basis.’’ (R. 4995G-H) 


Following this exchange, the Chairman continued to press 
for Commissioner Craven’s -vote and the Commissioners 
who had indicated a preference for Crosley stated that they 
had reached an impasse. But Commissioners Hyde and 
Bartley spoke as follows on the impasse question: 


‘Commissioner Hyde: I think the impasse is created 
by the Commission. 

‘¢Commissioner Bartley: There is not an impasse.’ 
(R. 49957) 


Thus, it can be seen that two of the Commissioners were 
in fact pleading for more time to consider the case and were 
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stating both by implication and directly that their dissent- 
| ing votes against Crosley were not fixed or unalterable. In 
| these circumstances, the Commission’s conclusions, in its 
brief, that an impasse existed are not supported by the 
facts. 


Even If an Impasse Existed, Other Procedures Were Available 
in the Decision Making Process. 


From the argument of impasse, the Commission pro- 
‘ceeds to a contention that there was no reasonable alter- 
native to Commissioner Craven’s voting. Indeed, the 
‘Commission states that the only alternatives available 
were those of “coming to no decision’’ or ‘‘postponing 
decision until a sufficient number of new appointments’’ 
‘could be made. (Commission Br. p. 42) This conclusion 
‘is achieved by creating and then eliminating a series of 
obviously non-existent remedies, including such things as 
_“*substitute commissioners.’’ But this strawman technique 
‘overlooks the Minutes of the Commission indicating that 
' the Commission was capable of resolving the three-to-three 
standoff without Commissioner Craven’s vote. Nor does 
the Commission discuss the reasonable procedures sug- 
| gested and described in WIBC’s brief at pages 22 and 23, 
‘ the least of which would have been reargument before the 
six qualified Commissioners, a technique which the Com- 
' mission has used in the past when confronted with a tie 
vote. In re Cherry & Webb Broadcasting Company, — 
Pike & Fischer R.R. — (1954).° 


An Analysis of the Authorities Cited by the Commission 
The inapplicability of the administrative necessity rule 
can perhaps best be demonstrated by reference to the 
eases cited by the Commission in support of its argument. 
Three of the cases, Federal Trade Commission v. Cement 


| 8 The Commission’s Order In re Cherry v. Webb Broadcasting Com: 
| unreported and, therefore, copies of said Order were supplied to this Co Court 
under date of February 26, 1958. 
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Institute, 333 U.S. 683; Marquette Cement Mfg. Co. v. 
Federal Trade Commission, 147 F.. 2d 589; and Loughram 
v. Federal Trade Commission, 143 F. 2d 431, concern far- 
fetched efforts on the part of litigants to disqualify the 
entire Federal Trade Commission on the ground that it 
had preconceptions about basing point prices and merchan- 
dise practices. Two more of the cases, Brinkley v. Hassig, 
83 F. 2d 357 (10th Cir.); and Georgia Continental Tele- 
phone Co. v. Georgia Public Service Commission, 8 F. Supp. 
434, concern similar efforts to disqualify an entire state 
commission in rate and licensing cases. United States v. 
Morgan, 313 U.S. 409, concerned an effort to disqualify 
the Secretary of Agriculture where only he was authorized 
by the statute in question to act in the premises. The 
remaining case, Montana Power v. Public Service Com- 
mission, 12 F. Supp. 946, concerned a similar effort to 
disqualify one member of the Public Service Commission 
on grounds that he was generally ‘‘anti-utility.”’ 


The cases cited by the Commission have several charac- 
teristics in common. In the first place, none of them con- 
cerns a judicial officer or commissioner, supposedly acting 
in a judicial capacity, who had previously represented a 
party to the case to be judged. In the second place, in 
each of the cases, a party was asking, on vague grounds 
of preconception, to disqualify the only authority author- 
ized by statute to act with respect to the issues. In the third 
place, in all of these cases, there existed lzterally no alter- 
native means of litigating the issues. In all of these re- 
spects, the authorities cited by the Commission have no 
application here, where there existed a Commissioner who 
had previously represented a party and cast the deciding 
vote; where there were six qualified Commissioners to act 
in the premises; where there was some likelihood of the 
elimination of the standoff vote; and where several prac- 
tical remedies, such as argument or reconsideration, were 
available. In short, the doctrine of administrative neces- 
sity has no basis in this case. 
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Crosley’s Contention That the Case Was Decided Before 
Commissioner Craven Voted. 

Unlike the Commission, Crosley seeks also to avoid the 

, issues raised by Commissioner Craven’s participation by 

‘ urging that the Commission had already decided this case 

before he voted. Crosley’s argument is premised, first, on 

the contention that all that is needed to decide a case is a 

' plurality, for which contention Crosley cites authorities and 

| law governing city councils in Ohio and the like. From this 

| premise Crosley concludes that the Commission had in 

fact decided this case, apparently even without having 

realized it itself, in the preliminary voting and discussion 
before the March 8, 1957 decision. 


It is not intended to reply at length to this novel and 
' unusual contention. It certainly is a new contention in this 
case and has never been relied on by the Commission in 
defending Commissioner Craven’s voting. Indeed, it is 
‘reasonable to believe that the idea that it had already 
decided this case without knowing it may be as surprising 
' to the Commission as to any one else. In any event, whether 
-or not a majority or a plurality is required before the 
' Commission is an entirely academic question. Regardless 
of whatever tentative and preliminary voting may have 
_ occurred, the Decision of the Commission which is before 
this Court is the acknowledged and published decision re- 
leased by the Commission on March 8, 1957. This is the 
only decision that has ever been treated as such by any 
of the parties and to go behind it and find some prior deci- 
sion in the preliminary voting would confound this entire 
‘proceeding. And in the Decision released on March 8, 
‘regardless of what theoretical votes were or were not 
‘required, three Commissioners voted for the award to 
' Crosley, three voted against that award and Commissioner 
' Craven voted and decided the case by his vote. 
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THE BRIEF OF THE COMMISSION FAILS TO ANSWER THE 
ALTERNATIVE CONTENTION OF THE RIGHT TO RE- 
ARGUMENT BEFORE COMMISSIONER CRAVEN 
In Argument No. IT of its brief, WIBC first contended 

that if Commissioner Craven was qualified to vote at all in 

the Decision of March 8, he was not qualified until he had 
heard argument. In Argument No. III of its brief, WIBC 
separately contended for its right to oral argument be- 
fore Commissioners Craven and Ford as conditions of 
their voting in the Commission’s October 25, 1957 actions. 

By considering and discussing these contentions together, 

the Commission, its brief, has confused the issues and 

has compelled a restatement of their separateness. WIBC 
does not contend that constitutional due process of law 
necessarily provided for its right to argument before Com- 

missioner Craven in connection with the March 8, 1957 

Decision. Accordingly, the numerous authorities cited by 

the General Counsel concerning general due process under 

the Constitution or other statutes, are not in point. 

WIBC’s contention is based upon Section 409 (b) of the 

Communications Act of 1934, as amended‘ and on the Com- 

mission’s uniform holdings which were cited in WIBC’s 

Brief. Section 409 (b) of the Communication Act unam- 

biguously states that ‘‘The Commission ... shall... hear 

oral argument.’’ (Emphasis supplied) Accordingly, cases 
under other statutes, cases describing the efficacy of writ- 
ten arguments, and the case of Federal Communications 

Commission v. WJR, 337 U.S. 265, concerning oral argu- 

ment under entirely different circumstances, are of no 

relevance in deciding the issues in this appeal. 


It is also implied that WIBC would ‘‘read into’’ Section 
409 (b) of the Communication Act the requirement of oral 
argument before Commissioner Craven. But it is not 
WIBC which would go beyond or outside of the statute. 
It is the Commission which would qualify the statutory 


648 Stat. 1096 (1934), as amended, 47 U.S.C_A. § 409(b) (1957). 
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‘requirement by saying that what it means is that only 
some of the voting Commissioners are required to hear 
oral argument. 


Another contention of the Commission is that of waiver. 
It is stated (Commission Br. pp. 50-1) that WIBC con- 
‘sented to the absence of Commissioner Webster. This, of 
course, is true, but it does not follow that WIBC’s waiver 
of the right to oral argument before Commissioner Web- 
‘ster who had participated in the case as a Commissioner 
‘up to the point of oral argument, constituted a waiver as 
to Commissioner Craven, who came on the Commission 
‘after the oral argument and who had previously partici- 
‘pated in the case as a representative of one of the parties. 


Finally, the Commission contends that requiring Com- 
missioner Craven to hear oral argument as a condition of 
his voting in the March 8 Decision would be cumbersome 
and would hamstring the Commission’s processes. There 
are several answers to this contention. In the first place, 
the instances where contested cases have been decided by 
‘the vote of a Commissioner who had not heard oral 
argument prior thereto are most rare. In the second 
place, there is a ready alternative which would not ham- 
istring the processes, and that is simply for Commissioners 
‘who have not heard oral argument to refrain from voting 
on a decision. In the third place, whether inconvenient 
to the Commission or not, the requirement of oral argu- 
ment is statutory and cannot be disregarded on the grounds 
of administrative convenience. 


'WIBC RAISED ADMINISTRATIVELY ITS RIGHT TO ARGU- 
MENT BEFORE COMMISSIONERS CRAVEN AND FORD IN 
CONNECTION WITH THE OCTOBER 25 VOTES 

| Because of the Commission’s treatment of this separate 

question, it is again necessary to pose the following in- 

quiry: Does Section 409 (b) of the Communication Act 
and prior administrative policies require oral argument 
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before Commissioners Craven and Ford, who had never 
heard oral argument, before they are qualified to vote? 
WIBC’s argument on this point appears in its brief 
and will not be reiterated here. But the Commission 
has also contended that WIBC waived this point by 
not raising it administratively. With regard to Commis- 
sioner Craven, WIBC’s pleadings of April 4 and 5 clearly 
tendered the issue of the right to argument before him. 
And it is submitted that the Commission’s attitude in per- 
mitting his vote in the Decision and in the action released 
June 21 demonstrated that it would have been a vain thing 
for WIBC to belabor further the question of argument 
before Commissioner Craven. Turning now to Commis- 
sioner Ford, WIBC anticipated his appointment in its July 
1 Petition for Reconsideration and/or Reargument when it 
referred to Chairman McConnaughey’s term having ex- 
pired and moved for reargument so as to ‘‘qualify a newly 
appointed Commissioner to vote in this case under Section 
409 (a) of the Communications Act. In re Bay State 
Beacon, Inc., 3 Pike & Fischer, R.R. 1464-1464(a) (1947).”’ 
(R. 6968). Thus, WIBC did properly tender the issue 
administratively. 


IV 


CROSLEY FAILS TO AVOID WIBC’S CONTENTION OF ARBI- 
TRARINESS IN THE PROCEDURES AS A WHOLE 


Except in one respect, the parties are at issue on 
Argument No. IV of WIBC’s brief. But Crosley, appar- 
ently suspecting that the Commission’s procedural machi- 
nations from the March 8 Decision through October 25 are 
highly questionable, would avoid these questions by divid- 
ing the case into two parts. Crosley refuses to look at 
the case as a whole and confines its defense to each of 
two parts, without reference to the other part. This tech- 
nique must fail. All steps of this case basically concern 
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and arise out of the errors present in the Decision released 
a March 8, 1957. All subsequent actions developed during ad- 
4 ministrative review and modification of the March 8 Deci- 


‘sion and on the motion of one or another of the parties. 
And as the Appellee acknowledges (Commission Br. pp. 
» 16-17) in its October 25 actions, the Commission affirmed 
| both its Decision of March 8 and its June 21 intervening 
actions. Accordingly, in these separate but now consoli- 
dated appeals, it is appropriate to examine the Commis- 
‘sion’s procedures as a whole to see if they meet standards 
of proper administrative process. 


Vv 


‘NEITHER THE COMMISSION NOR CROSLEY HAS RESPONDED 
| TO WIBC’S DIVERSIFICATION ARGUMENT 

WIBC has not asked this Court to examine or weigh 
the evidence. WIBC has not burdened the record with 
matter concerning Mid-West or WIRE, neither of which 
is now a party to this proceeding. WIBC has conceded the 
general principles of Commission discretion. For pur- 
poses of these appeals, WIBC has expressly accepted the 
Commission’s Findings and Conclusions and has set forth 
what these Findings and Conclusions say as to the rela- 
tive preferences of WIBC over Crosley. WIBC has songht 
to tender to this Court the precise question: Whether the 
Decision is erroneous because, in substance and effect, it 
discards the diversification criteria. 


: In answer to this, the Commission and Crosley have 
belabored their briefs with discussions of the evidence and 
have described at length the status and qualifications of 
other applicants. They have reiterated the conceded prin- 
ciples of Commission latitude but have missed completely 
the distinction between the Commission’s right to evalu- 
ate and its right to ignore the diversification criterion. 
They have gone behind and, at times, have contradicted the 
Findings and Conclusions and have inserted ‘‘Counter- 
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statements of the Case’’ which, in sum, show that WIBC 
has correctly stated the relative preferences of WIBC over 
Crosley. And instead of meeting the precise issue raised 
by WIBC, they have stated inaccurately that WIBC con- 
tends that the diversification criterion is ‘‘decisive’’; is 
‘the sole issue’’ in a comparative proceeding; and that 
the alleged error is the Commission’s failure to give 
“decisive weight to the factor of diversification.’? (Com- 
mission Br. p. 23; Crosley Br. p. 36). Stripped of excess 
verbiage, the Commission and Crosley have answered 
WIBC on only one diversification point: Whether the di- 
versification criterion is statutory. And in contending that 
it is not, the Commission again overlooks the distinction 
‘between the Commission’s right to decide on the wetght 
to assign to diversification and its right to simply pay 
lip service to that criterion. The authorities cited by the 
Commission and by Crosley go only to the weight prin- 
ciple, which principle is conceded by WIBC. 


One further comment is required on the Commission’s 
brief. Throughout, in an effort to minimize Crosley’s vast 
communications interests, the Commission drops various 
innuendos and outright misrepresentations about the re- 
lationship between WIBC and Indianapolis newspapers. 
At one point this relationship is unfairly characterized as 
a ‘‘eooperative association.”? (Commission Br. p. 47) 
There is simply no support in fact or in this record for 
such a characterization. Further, this relationship is ir- 
relevant because the Commission acknowledged WIBC’s 
_ preference over Crosley on the diversification factor. And 
as the record shows, the relationship exists only as a part 
of a procedure for consummating the sale by WIBC’s 
principals of newspaper interests. Finally, the Commis- 
- sion’s own Findings and Conclusions afford a good answer 
to its efforts in its Brief. For the Commission, in its 
Decision in this case, stated: 


‘<Since the merger of the Star and the News, Station 
WIBC has been operated completely and independently 
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from Station WIRE. There are no joint policies, no 
liaison, no consultations between the stations, no in- 
terchange of personnel, no joint rates, no conferences 
and, in fact, the stations are competitive in every 
sense of the word.’’ (R. 3839). 


- Thus, this argument is an unworthy one and is another 
effort to go behind and contradict the Findings and Con- 
clusions. 


CONCLUSION 


_ For the foregoing reasons, in addition to those stated 
.in WIBC’s Brief, the Commission’s actions which are the 
. Subject of these appeals should be reversed and vacated 
and this case remanded. 
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ANSWER TO PETITION FOR REHEARING EN BANC 


On July 1, 1958, Intervenor Crosley Broadcasting Cor- 
poration filed a Petition for Rehearing En Banc in the 
captioned appeals attacking the June 16, 1958 per curiam 
opinion and order of the Court. This answer to said 
petition is filed pursuant to Rule 26 (b) of the Court’s 
Rules. 


Introduction 


The Court’s June 16 order was based on the absence 
of oral argument before Commissioner Craven. Because 
of this absence of oral argument the Court vacated the 
action of the Commission and remanded the case. Hav- 
ing decided the case on this ground, the Court found it 
unnecessary to pass on the other issues involved in the 
appeals. 


In considering the issue of the absence of oral argu- 
ment before Commissioner Craven, the Court was con- 
fronted with two vigorous contentions by Crosley. One 
of these was that WIBC had waived its right to oral 
argument before Commissioner Craven because of an 
' unanswered question before the oral argument commenced: 
' This contention was expressly rejected by the Court. 
' Crosley’s other contention was that Commissioner 
Craven’s vote was unnecessary to the decision of the Com- 
mission because the case could have been decided by a 


plurality vote without his vote. The order of the Court 
also rejected this contention sub silentzo. 


With the foregoing characteristics of the appeals in 
' mind, and before proceeding to a brief discussion of the 
merits of the grounds presented by Crosley in its petition, 
two significant circumstances should be noted. The first 
significant circumstance of this petition is that Crosley 
- is again presenting to the Court the same two issues that 
it vigorously presented in the appeal itself. According 
to page 2 of the petition, it contends first that WIBC 
waived its right to oral argument before Commissioner 
Craven and it also contends that the vote of Commis- 
sioner Craven was unnecessary to the decision because the 
case could have been decided by a plurality vote. This 
means that this is not a petition for rehearing presenting 
new matters which can properly be raised at this time. 
This is not a petition for rehearing which calls attention 
to material matters of law or fact inadvertently over- 
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looked by the Court. This is not a petition for rehearing 
which points out any misstatement of the record by the 
\Court or a misunderstanding of the issues presented to 
it. Instead, the petition itself accurately characterizes 
‘what Crosley asks the Court to rehear when it refers to 
the issues presented as ‘‘questions which have been care- 
fully briefed and argued in litigation which has been pend- 
ing in this Court for almost a year.’’ (Petition, p. 2) 
Accordingly, Crosley is simply asking this Court to rehash 
the appeal and to go over the questions which the Court 
‘has already fully considered. It is submitted at the out- 
‘set that the questions presented in the petition are not of 
sufficient substance to warrant this Court to sit en banc for 
the purpose of rehearing the appeal. 


The second significant circumstance of this petition for 
rehearing is that it is not jointed in by Appellee Federal 
Communications Commission. The appeals concerned 
processes of that Commission and since the Commission 
has not jointed in the petition for rehearing, it is fair to 
say that the administrative tribunal whose processes were 
involoved in the litigation has accepted the ruling of this 
Court. Accordingly, this Court may disregard the laments 
of Crosley as to the impact of the Court’s ruling on the 
procedures of the Commission. Crosley’s claims about 
said impact are without merit and the Commission itself 
apparently believes that the Court’s action can be re- 
conciled with its procedures. 


With these basic considerations in mind, WIBC proceeds 
to a discussion of the same two points which, as Crosley has 
aptly stated, have already been so ‘‘carefully briefed and 
argued’’ to this Court. 


The Waiver Question 


The Law of Waiver Has No Application. 


As was true in the appeals themselves, Crosley’s con- 
tentions of waiver start with a series of self serving char- 
acterizations of what the parties might have believed or 
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‘might have known, at the time of the oral argument, 
about Commissioner Craven’s future participation in the 
ease. Crosley also again asks the Court to indulge in 
speculations about the states of mind of the various per- 
sons present. Disregarding these characterizations and 
speculations, the basic and undisputed facts on which the 
waiver question turns are as follows: 


1. The question asked concerned participation by ‘‘any 
commissioner who is not present.”? 


2.The question asked did not concern persons who 
might later become commissioners. 


3.Mr. Webster was a Commissioner who was not 
present. 


4. Mr. Craven was not a Commissioner at all. 


5. Mr. Craven was still a month away from confirma- 
tion by the Senate and, therefore, might or might 
not have later become a Commissioner. 


6. Mr. Craven had up to that point been engineering 
counsel for one of the parties to the case.* 


To these undisputed facts, the Court may apply any of 
' the well established principles of the law of waiver. Thus 
a ‘‘waiver is generally defined to be the surrender or 
relinquishment of an existing right.’’ (Emphasis sup- 
plied). Helvering v. Ethel D. Co., 63 App. D.C. 157, 70 
F., 2d 761, 763 (1934). This principle is otherwise stated 
in terms of the requirement of a right, knowledge of such 
right and a clearly indicated intention to relinquish such 
right. Zenith Radio Corp. v. Federal Communications 





1 Crosley’s recitation at page 4 of its petition of Mr. Craven’s statement 
of the extent of his representation of the party is fragmentary as a part of 
Crosley’s effort to mitigate his advocate’s role. What Mr. Craven said was 
that his engineering firm ‘‘. . . prepared the engineering phases of the appli- 
cation, participated in pretrial conferences and attended the hearings in behalf 
of one of the applicants in this proceeding.’’ (R. 4995B) 
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‘Commission, 93 U.S. App. D.C. 284, 288, 211 F. 2d 629, 
| 634 (1954) ; Yates v. American Republics Corporation, 163 
'F. 2d 178, 179 (10th Cir. 1947); American Locomotive 
Company v. Chemical Research Corporation, 171 F. 2d 
/115, 121 (6th Cir. 1948). But here WIBC had no right 
‘at all to argument before Mr. Craven because he was not 
-a commissioner. Thus WIBC had no choice as to whether 
or not to insist on argument before Commissioner Craven. 
‘Indeed such insistence by WIBC for oral argument be- 
fore a man who was not a commissioner would have been 
a frivolous and meaningless act. Accordingly, there was 
‘in fact no right which WIBC could have relinquished, 
‘and there could therefore have been no knowledge of such 
right or intention to relinquish tt. 


| Consistent with the same analysis the Court may re- 
‘examine the words used. On their face the plain mean- 
ing of those words prevents a finding of waiver. The 
words concerned commissioners not present. The words 
'said nothing about non-commissioners or persons later to 
‘become commissioners. And if one goes beyond the plain 
'meaning and into the context of the words the conclusion 
‘is the same. Not only was Mr. Webster a commissioner 
but he was also a commissioner ‘‘who is not present.’’ 
Plainly the words applied to him. But Mr. Craven was 
‘not a commissioner at all and in context the words had 
‘no reasonable application to him. And finally it is simply 
‘unrealistic to contend that WIBC proposed to let the case 
be decided by another party’s advocate. 


The Commission Has Conceded 
That No Waiver Occurred. 


As pointed out in WIBOC’s reply brief, although the 
' Commission relied on waiver in the course of administra- 
' tive review, it substantially abandoned that position before 
‘this Court and urged other reasons for the validity of 
‘its action. Consistent with its failure to join Crosley 
here in its petition, this abandonment by the Commission 
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of the waiver argument in the appeal amounts to a con- 
cession by the very tribunal whose processes are involved 
that its action cannot be justified on the grounds of waiver. 
Accordinly, a finding for Crosley here on the ground of 
waiver would require the Court to justify the action of 
the Commission on grounds other than those which the 
Commission itself has relied on in this Court. Purusant 
‘to the logic of Securities and Exchange Commission v. 
Chenery Corp., et al., 317 U.S. 80, 87, 87 L. Ed. 626, 633 
(1943), this the Court should not do. 


Crosley’s Afterthoughts Are Without Merit. 


With final regard to waiver, Crosley contends that the 
'Commission’s action is entitled to ‘‘a presumption of 
regularity’’ and that this Court in finding that no waiver 
existed ‘‘invades an area in which the tribunal affected 
is the best judge of what occurs before it.’? Both of these 
contentions are afterthoughts by Crosley and were not 
urged until now. But assuming that a petition for re- 
hearing is supposed to be the vehicle of a losing party’s 
afterthoughts, these contentions have no merit. The least 
that may be said of the presumption of regularity is that 
it does not permit public officials to disregard the require- 
ments of a statute.* And the findings of fact argument 
is beside the point because the question of waiver involves 
no findings of fact. Instead, the waiver issue turns on 
undisputed facts and requires simply a decision as to the 
legal effect of said undisputed facts. 


This Court Did Not Err. 


Based upon the foregoing, it is contended that this 
- Court did not err when it previously ruled on the hereto- 
fore ‘‘carefully briefed and argued’’ question of waiver. 





248 Stat. 1096 (1934), as amended, 47 U.S.C.A. § 409(b) (1957). 











“y 
The Vote Question 


Crosley’s contention that the vote of Commissioner 


Craven was unnecessary to the decision is subject now 
. to the same defects to which it was subject in the earlier 
_ course of these appeals when it was rejected by this Court. 
| These defects fall into three principal categories, as fol- 


lows: 


The Plurality Ruling Would 
Violate the Chenery Case Rule. 


One of the significant things about Crosley’s plurality 


‘contention is that said contention has never at any time 


been made by the Commission itself. The Commission 
at no time relied thereon during the course of administra- 


‘tive review, the Commission said nothing about this con- 


tention in its briefs, and the Commission ignored this 


‘contention in the argument to this Court. Accordingly, 


the tribunal whose processes are involved here apparently 
does not share Crosley’s view of the requirements of those 


processes. This means Crosley is in the position of say- 
ing that the Commission had really ruled for it in cer- 


tain preliminary voting when the Commission itself does 


not think that it did any such thing. In addition to the 
significance of the absence of Commission acceptance of 


| Crosley’s plurality argument, the silence of the Commis- 
sion on this point again raises the question of Securities 


and Exchange Commission v. Chenery Corp. et al., 317 


U.S. 80, 87, 87 L. Ed. 626, 633 (1943). As in the Chenery 
-ease, the Commission here is a creature of the Congress 


and, as ruled in the Chenery case, this Court should not 
justify the conduct of the Commission on a ground dif- 
ferent from that upon which the Commission itself relied. 


The Decision in This Case Was 
a Four-to-Three Decision. 


Assuming for the sake of argument that a plurality 
i vote was all that was required for a decision, the signifi- 
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‘eant inquiry is what was the decision in this case. It is 
true that up until the point of the final voting on March 
6, 1957, there were various votes by various commis- 
sioners on various issues. Among these issues were those 
-of whether to reopen the record and whether an impasse 
‘existed. It is also true that at one point there were three 
votes for a decision for Crosley and three votes against 
that decision, with the latter three votes distributed among 
other applicants and also for reopening the record. But 
the point is that all of these votes were informal, tenta- 
| tive and internal. And they were followed by a final vote 
on the question of awarding the channel to Crosley. In 
this final vote, three Commissioners voted in the affirma- 
tive, three voted in the negative, and Commissioner Craven 
voted for Crosley and decided the case by his vote. There- 
upon, and only then, was the decision released March 
8 promulgated and published. It is contended by WIBC 
that this published and final decision released by the Com- 
mission on March 8, 1957, which decision is the only de- 
cision that has ever been treated by the Commission or 
any of the parties as the decision in the case, is the deci- 
sion which was before this Court. Undisputably the vote 
on said decision was the four-to-three vote. Accordingly, 
the question of how many votes were or were not required 
for a decision is irrelevant. 


- The Plurality Argument Fails On Its Merits. 


We may now turn to the merits of Crosley’s academic 
inquiry as to how many votes are required for action by 
the Commission. In contending that only a plurality is 
necessary, Crosley has persistently been unable to cite 
- to this Court a single supporting decision either by the 
Commission or by any court. Instead, Crosley again asks 
this Court to find as a matter of law that a plurality vote 
is all that is required in the Commission on the basis of 
other statutes which expressly so state or on the basis 
of law governing such political bodies as city councils in 


Y¥ 


. 
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'the state of Ohio. But regardless of the absence of any 
‘supporting authority for Crosley’s contention, the Com- 
mission itself has always believed that majority action 
‘was required. It will be recalled by the Court that this 
was stated by WIBC at the oral argument and was not 
denied by the Commission. Moreover, the manner in 
‘which the Commission took its final vote in this case and 
‘the Commission’s contentions of impasse and administra- 
‘tive necessity are based squarely on the requirement of 
‘majority rule. What this means is that in interpreting 
its own statutory mandate and making its own rules the 
Commission has required a majority vote. It is con- 
tended by WIBC that with this rule in effect, and with 
‘action in accordance with this rule having actually taken 
‘place in this case, this Court should disregard a conten- 
‘tion by Crosley which would change the rule in midstream. 
‘Such a changing of the rule in this case would not only 
have occurred without notice to WIBC but it would also 
‘have occurred without even the knowledge of the Com- 
mission itself. 


This Court Did Not Err. 


Based upon the foregoing, it is clear that this Court did 
‘not err when it previously rejected the already ‘‘carefully 
' briefed and argued’’ question of the vote. 


Conclusion 


' Jn addition to the contentions of waiver and plurality 
vote, Crosley has made many adjective arguments in its 
' petition which WIBC does not propose to comment on. The 
petition also recriminates with the Court on two curious 
' grounds: (1) that the Court has invalidated ‘‘an order of 
‘the Commission compiled after more than 3% years of 
' active litigation before that body’’, although the Court on 

August 30, 1957 denied WIBC’s petition for stay ‘‘in which 
' the sole claim of error’’ was Commissioner Craven’s voting 
' (Petition, p. 10); and (2) that the Court ruled quickly on 
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these appeals thus showing ‘‘a lack of proper regard for 
the official acts of a sister agency of the Government.”’ 
(Petition, p. 13). 


In response to the first of these points, it should be said 
that WIBC’s appeals were not late and there is no known 
principle of law which forecloses statutory appellate juris- 
diction simply because the trial proceedings were prolonged. 
With regard to the August 30, 1957, stay ruling, this, too, 
is irrelevant because the merits of Commissioner Craven’s 
voting were not then ruled on. Instead, the Court then 
considered only the question of irreparable injury. As a 
matter of fact, WIBC did move this Court on August 16, 
1957 to separate and decide on the merits the issue of the 
validity of Commissioner Craven’s vote and to expedite 
consideration thereof. But Crosley vigorously and suc- 
cessfully opposed this effort for an early resolution of that 
question and is not now entitled to complain of the passage 
of time which it insisted on. 


| With regard to the second recrimination, WIBC contends 
that sisters or not, this Court by statute must review the 
acts of the Commission as it has done here. And surely the 
unique complaint that justice has been speedily adminis- 
tered is not entitled to be taken seriously. 


It is submitted that nothing has been presented in Cros- 
ley’s petition which warrants any further impeding of the 
‘reconsideration of this case by the Commission. Accord- 
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ingly, WIBC asks this Court for a timely denial of said 
petition. 
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